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ABANDONMENT. 


§ 167. Marine.—Repairs Subject lo General Average in Case 
of Vuluntary Stranding.— What may be Dune in Case «f.—LEffect 
of Mortgage Held ty President of Insurer.—Repairs to a ship, ren- 
dered necessary by a voluntary stranding, are the subject of a 
general average contribution, and are a charge upon under- 
writers who have insured the ship against total loss and general 
average, A ship which had been voluntarily stranded and aban- 
doned to the underwriters, was raised by them and tendered 
back to the owner without* being repaired, and without an offer 
to pay the expenses of the repairs rendered necessary by the 
stranding. Held, That the owner was under no obligations to 
receive her, and that the underwriters must be deemed, as a mat- 
ter of law, to have accepted the abandonment. When an insured 
vessel is stranded and abandoned, there are three courses open 
to the underwriters: they may accept the abandonment and pay 
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for a total loss; they may alllow the vessel to lie on the beach 
and contest the owner’s right to abandon; or they may elect to 
raise and repair her, and if they can do this for less than half 
her valuation, they may return her to her owner and thus avoid 
paying a total loss ; but in so doing they must act promptly, that 
the owner may be repossessed of his property without unneces- 
sary delay. A stranded vessel, owned by a corporation, was 
abandoned to the underwriters by an instrument in writing, 
signed by the president of the corporation, who, at the same 
time, held a mortgage upon her in his individual capacity. 
Held, That as he would be estopped to set up the mortgage 
against the underwriters, the abandonment conveyed to and 
vested in them “an unincumbered and perfect title to the subject 
abandoned.” 

Citting and discussing Fowler vs. Rathbones, 12 Wal., 102 ; Wallace vs. 
Ins. Co., 22 Fed. Rep., 66; Copelin vs. Ins. Co., 9 Wall., 461; Peele vs. 
Suffolk Ins. Co., 7 Pick., 254; Reynolds vs. Ocean Ins, Co., 1 Mete., 160; 
Norton vs. Lexington Ins. Co., 16 Ill., 285 ; Younger vs. Gloucester Marine 
Ins. Co., 1 Spr., 236; s.c., 2 Curt., 322; Provincial Ins. Co. vs. Leduc, 
L. R., 6 P. C., 224; Copeland vs. Ins. Co., Wool, 289; Peele vs. Mer- 
chants’ Ins. Co., 3 Mason, 29; Marmaud vs. Melledge, 123 Mass., 176; 
Herm. Chat. Mortg., 355 ; Hayes vs. Livingston, 34 Mich., 387 ; Dann vs. 
Cudney, 13 Mich., 139 ; Truesdail vs. Ward, 24 Mich., 117; Meister vs. 
Birney, id., 435, 

Northwestern Transp. Co. vs. Continental Ins. Co. 

Rep’d Jour’l, p. 826. Micu. U.S C. C, 


AGENT. 


§ 168. Fire—When he may Sue.— When Proofs by are Suffi- 
cient.— Waiver of Proofs.—An agent intrusted by his principal 
with sole management of his business during his absence, has 
power to bring suit in the name of the principal to recover on a 
policy in the case of loss by fire. 

Ayres vs. Hartford Ins. Co., 17 Iowa, 176; Farmers’ Mutual Insurance 
Co., vs. Grayville, 74 Pa. St., 17; O’Conor vs. Hartford Fire Ins. Co., 31 
Wis., 160; Northwestern Ins. Co. vs. Adkinson, 3 Bush. (Ky.), 328; Sims 
vs. State Ins. Co., 47 Mo., 54. 


In the case of such absence proofs of loss by the agent are 
sufficient compliance with the requirement. that they shall be 
rendered by the principal, where the latter cannot be found. 
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When the proofs were so made and returned by the company for 
amendment, and were amended, and again returned for farther 
amendment without objection as to lapse of time, this was a 
waiver of objection that they were made too late. 


German Fire Ins. Co. vs. Gruner. 


Rep’d Jour 1, p. 844. 


ASSIGNMENT. 


§ 169. Frire.—Soliciting Agent has no Power to Consent to.—A 
mere soliciting agent who had never had any connection with 
the policy had no power to consent to its assignment, although 
the blank form provided for consent by an agent, and where the 
policy provided that it should be void if assigned without the 
company’s assent, the agent had no power to bind the company. 


Strickland vs. Council Bluffs Ins. Co. 
Rep’d Jour’), p. 868. 


BENEVOLENT SOCIETY. 


§ 170. Lire.—Cons'ruction of Certificate as to Heirs and 
Devisees.— When Assessment must b2 shown.—The certificate of a 
benefit society in the clause relating to payment, originally con- 
tained a blank space after the words “ paid as a benefit to,” fol- 
lowed by the words “ or in the event of * * * prior death to the 
legal heirs or devisees of the holders of this certificate.’’ 1t was 
filled up by inserting the words “his devisees” in the first 
hiatus, and the word “their” after “in the event of.” The - 
insured left no will. Held, That it was not the intention that no 
claim should arise unless there were devisees under a will. In 
the absence of a will the benefit would accrue to his legal heirs. 


Distinguishing Morley vs. Aid Association, 11 Ins. L. J. 141. 


In order to recover on a certificate which provides that in the 
event of a claim the association shall levy an assessment and 
pay over the amount collected, it must be shown that the assess- 
ment was levied and the amount collected. 


Smith vs. Covenant Mut. Ben. Assuciation. 
Rep’d Jour'l, p. 851. Wis. U.S,C.0 
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BENEVOLENT SOCIETY. 


$171. Lire.—Nature of.— When Failure to Nominate a Bene- 
ficiary Causes Lapse in the Benefiti—Parol Evidkwe not Admis- 
sible to show Beneficiary.—Benevolent societies are practically 
life companies. 

May on Ins. (2d ed.), 3550, a, and cases cited ; Smith vs. Bullard, 61 N. 
H.; Dennett vs. Kirk, 59 N. H., 10; Commonwealth vs, Wetherbee, 105 
Mass., 149; State vs. Merchants’ Exchange Mutual Benev. Soc., 11 Re- 
porter, 163 (Mo., Nov., 1880). 

The plaintiff's intestate was a member of the defendant as- 
sociation. The defendant is a corporation chartered “for 
charitable and benevolent purposes, and for furnishing relief 
and assistance by means of mutual agreements and payments 
of funds.” His certificate of membership recited that “a sum 
not exceeding $2,000, will be paid by the association as a 
benefit, upon due notice of his death, and the surrender of 
this certificate, to such person or persons as he may, by 
entry on the record book of the association, or on the face of 
this certificate, direct the same to be paid, provided he is in 
good standing when he dies.” He was in good standing when 
he died. No person’s name was entered on the record book of 
the association, or on his certificate, showing to whom the bene- 
fit should be paid. Held, That the plaintiff could not recover. 
Under such a contract a member has the power merely of ap- 
pointing the person who shall receive the benefit. He is bound 
by the rules of the association, and cannot change the beneficiary 
in a way not in conformity with them. The benefit is not assets 
which his administrator can recover. 

Ky. Mut. Mas. Ass’n vs. Miller, 13 Burke, 494; Worley vs. N. W. 
Ass’n, 11 Ins. L. J., 141 ; McClure vs. Johnson, 13 Rep., 13. 

Parol evidence is not admissible to show to whom the member 
intended the benefit to be payable. 

Mason vs. Colburn, 99 Mass., 342. 

Eastman vs. Provident Mut. Relief Ass'n. 

Rep’d Jour’l, p. 858. 


MARRIAGE. 


$172. Lire. — Brokerage Cuntracts Void as Against Public 
Policy.—Court. will nt Aid in the Absence of Insurable Interest.— 
Marriage brokerage contracts are void on grounds of public policy. 
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All contracts that create a prohibition of marriage are void as 
against public policy, but conditions in conveyances and legacies 
imposing a not unreasonable restraint are not void. A provision 
in the charter of a marriage insurance company which provides 
that no member shall be entitled to a benefit who marries within 
three months, and which grants upon marriage a stipulated sum 
for each previous month that the member was single, is void as 
operating to restrain marriage. A marriage policy for the bene- 
fit of one having no insurable interest in the insured or in his 
marriage, is void. The law will not aid one who has paid money 
under such a contract, either in enforcing it or in recovering back 
what he has paid. 

Citing and discussing 2 Lead. Cas. in Eq., 420 ; Maddox vs. Maddox, 11 
Grat., 804 ; Morley vs. Rennoldson, 2 Hare, 571 ; Williams vs. Cowden, 13 
Mo., 211; 2 Story, Eq. Jur., 3933; Coppage vs. Alexander, 38 Am. Dec., 
156 (note) ; Collier vs. Slaughter, 20 Ala., 263; Stackpole vs. Beaumont, 
3 Ves., 89 ; Younge vs. Furse, 8 D. M. & G., 756; Scott vs. Tyler, 2 Bro., 
C. C., 431, 488; Hartley vs. Rice, 10 East., 22; Sterling vs. Sinnickson, 2 
South., 756; Chalfant vs. Payton, 91 Ind., 202. 

While vs. Equitable Nuptial Union. 

Rep’d Jour’l, p. 836. 


MEASURE OF DAMAGES. 


§ 173. Fire.—Not Restricted by Proofs of Loss in Case of 
False Representations of Adjusier.—In an action against a fire 
insurance company, to recover the amount of a loss, the assured 
is not limited to the amount claimed in the proof of loss, if he 
was induced to execute the same through the false representa- 
tions of the company’s adjuster. 


Rep’d Jour’), p. 863. 
Cook vs. Lion F. Ins. Co. 


TITLE. 


§ 174. Fire. — Sole Ownership in Case of Bill cf Sale ¢/ 
Personal Property.—Evidence as to—In determining whether 9 
bill of sale of personal property, based upon a previously exist- 
ing debt, was absolute, or intended merely as a mortgage, the 
question to be settled is, whether the intention of the parties was 
to cancel the debt, or to secure it; this is a question of fact to 
be determined by the negotiations had at the time, and the sub- 
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sequent acts of the parties. In determining this question, a 
person who was present at the time the bill of sale was made, 
may testify to what he knew of the transaction. At the time of 
the making of the bill of sale in question, plaintiff's vendor was 
indebted to him, and was desirous of obtaining more money. 
He, thereupon, offered to sell him a certain fifteen hundred cords 
of wood, in payment of the money which was due, and was 
about to be procured. The bill of sale of the wood was accord- 
ingly executed upon such consideration, and the plaintiff imme- 
diately took possession, and had it insured in his own name. 
The application for insurance stated that the plaintiff was the 
sole owner of the property. Subsequently the plaintiff took an- 
other bill of sale for the same wood, from his vendor. At the 
time of the first bill of sale, it was agreed in writing between the 
parties, that the plaintiff would sell to his vendor the wood, if, 
by a certain date, the latter paid him the sum of one thousand 
eight hundred dollars. Held, That the whole contract was an 
absolute sale, with the privilege to repurchase reserved to the 
vendee ; that the vendee was the sole owner of the wood, and 
was not guilty of a breach of warranty in representing himself 
as such in his application for insurance. 

Haynie vs. Robertson, 58 Ala., 40, and cases there cited ; Hickman vs. 
Cantrell, 9 Yerger, 172 ; Magee vs. Catchings, 33 Miss., 673, 693 ; Hooper 
vs. Bailey, 28 Miss., 328. 

Oook ws. Lion F. Ins. Co. 


—6 118. 
TITLE. 


$175. Frire—A Lease is Change of Possession.—A condition 
in the policy, that any change in possession, without the writ- 
ten assent of the company, shall render the policy void, is 
broken, if the assured, without obtaining such assent, leases the 
property assured, and surrenders the possession to another. 

Wenzel vs. Commercial Ins. Co. 

Rep’d Jour’, p. 809. 

TORNADO. 


§ 176. Fire.— Whether L ghtning is the Cause of a Tornado 
a Question of Fact.—Preponderance of Evidence in Case of Ex- 
perts.—A dwelling insured against lightning was destroyed by a 
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tornado, and it was claimed,that lightning was the efficient cause 
of the tornado, and therefore the loss. Expert testimony for and 
agaiust this claim was produced. Held, That the question be- 
ing one of fact for the jury, to be determined chiefly from expert 
testimony, it was not error to charge that, although the pre- 
ponderance of evidence is not always to be determined from the 
number of witnesses, yet where expert testimony must be relied 
on, other things being equal, the greater number of witnesses of 
great scientific attainments should carry the greater weight, but 
that the jury should give such weight to such evidence as they 
considered that it deserved when taken in connection with all 
the other evidence. 

Distinguishing Ely vs. Tesch, 17 Wis., 202; Bierbach vs. Goodyear 
Rubber Co., 54 Wis., 208; s. c., 11 N. W. Rep., 514. 

Spensley vs. Lancashire Ins. Co. 

Rep’d Jour’|. p. 817, 

WAIVER. 


§177. Fire.—Of Proofs of Loss.— Evidence of. —After Knowl- 
edge of Misrepresentation.—Evidence of waiver of proofs is ad- 
missible without specially pleading such waiver. It is not error 
to instruct the jury that a forfeiture for misrepresentation in the 
application may be waived by the acts of the company after 
knowledge of the representation, where the doctrine of waiver is 
applicable to the case. Where it is desired to introduce evi- 
dence impeaching the representations in an application, those 
representations should first be shown. 


German Fire Ins. Co. vs. Grunert. 


WATCHMAN. 


§178. Fire.— What is not a Compliance with the Policy Con- 
dition.—A breach of any one of the conditions contained in a 
- policy of fire insurance, on the part of the assured, is a good 
defense to his right of recovery. A policy of insurance, on a 
quartz mill, contained a condition that “a watchman shall be 
employed by the assured to guard the premises during such time 
as the mill is idle.” The person claimed to have been employed 
as a watchman worked in his own mine, twenty-two hundred feet 
distant from the mill, for six or seven hours during the day ; at 
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night he slept in a house nine hundred feet from the mill, be- 
tween which house and the mill a hill intervened, which pre- 
vented him from seeing the mill. The mill was burned at night, 
without the knowledge of the so-called watchman. Held, That 
the condition of the policy was not complied with. 

Gladding vs. Ins. Co., Cal. S. C., 4 W. C. Rep., 106; Ripley vs. Ins. 
Co., 30 N. Y., 162. 

Wenzel vs. Commercial Ins. Co. 


WIFE’S POLICY. 


§ 179. Lire.—LEffect of Assignment to Creditor on the Rights of 
Children Brneficiaries.—F. took out a life insurance policy paya- 
able to M. and the children of F. When the policy was taken 
out, M. was his wife and he had four children living, by a former 
wife. Subsequently a child was born to F. and M. Afterwards 
F. and M. transferred their right, title, and interest in the policy 
by an unsealed instrument signed by them, as collateral security 
for a debt of F., and the instrument and the policy were deliv- 
ered to the creditor. No question was made as to the validity 
of the transfer. On a bill of interpleader brought by the insur- 
ing company after the deaths of F. and M.: Held, That the pol- 
icy was an executed, irrevocable, voluntary settlement in favor 
of the wife and the children in being when it was taken out. 
Held, Further, that F. and M. could pledge or assign the policy 
to the extent of their interest in it. Held, Further, the policy 
being for $5,000, that one-fifth of this »mount was due to the 
creditor and one-fifth to each of the four children. Held, 
Further, one of the four children having died a minor before F., 
that the one-fifth due this child should be paid to his legal rep- 
resentative, if any, and if none, to the administrator of F., the 
child’s father and next of kin. 

Ricker vs. Charter Oak Life Ins. Co., 37 Minn., 193; Foster vs. Gile, 
50 Wis., 603 ; Baker vs. Young. 17 Mo., 453. 

Conn. Mut. Life Ins. Co. vs. Baldwin. 

Rep‘d Jour'l, 813. 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF CALIFORNIA. 


WENZEL ) 


Us. ) 


COMMERCIAL INS. CO. OF CALIFORNIA.*) 


A breach of any one of the conditions contained in a policy of fire insurance, 
on the part of the assured, is a good defense to his right of recovery. 

A policy of insurance, on a quartz mill, contained a condition that ‘‘a watch- 
man shall be employed by the assured to guard the premises during such 
time as the mill is idle.”” The person claimed to have been employed as a 
watchman worked in his own mine, twenty-two hundred feet distant from 
the mill, for six or seven hours during the day ; at night he slept in a house 
nine hundred feet from the mill, between which house and the mill a hill 
intervened, which prevented him from seeing the mill. The mill was 
burned at night, without the knowledge of the so-called watchman. Held, 
That, the condition of the policy was not complied with. 

A condition in such policy, that any change in possession, without the written 
assent of the company, shall render the policy void, is broken, if the assured, 
without obtaining such assent, leases the property assured, and surren- 
ders the possession to another. 


Appeal from a judgment of the superior court of Tuolumne 


* Opinion filed, August 29, 1885. From West Coast Reporter. 
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County, entered in favor of the plaintiff, and from an order denying 
the defendant a new trial. The opinion states the facts. 


R. B. Wattace, for the Appellant. 
Srreet & Srreet, for the Respondent. 


Morrison, C. J. 

This is an action on a policy of insurance issued by defendant 
to plaintiff on the seventh day of October, 1881, by the terms of 
which, in consideration of a certain premium paid the former by the 
latter, defendant insured the plaintiff, for the term of one year, on 
his certain quartz mill, situated in the county of Tuolumne, and on 
other property in the policy enumerated, against loss by fire. 

Among the conditions contained in the policy are the following: 
“Tt is understood and agreed that a watchman shall be employed 
by the assured to guard the premises during such time as the mill is 
idle. * * * Any false representation by the assured of the condition 
of the property * * * or any overvaluation thereof * * * or any 
false or fraudulent representation to the authorities touching the 
property hereby insured * * * or any change in the possession 
without the written assent of the company, shall render the pol- 
icy void.” These are the important conditions affecting the pol- 
icy which it is material to consider in this case, and all of which, it is 
claimed by the company, have been violated and disregarded by the 
plaintiff. The mill was destroyed by fire on the second of August, 
1882, and within the time covered by the policy of insurance. 

The company refused to pay the loss incurred, and this action was 
brought to recover the same of the company. Plaintiff had judg- 
ment in the court below. Appellant moved for a new trial, which 
was denied by the court, and the appeal is from the judgment as 
well as the order denying the motion for a new trial. At the time 
of his application for insurance, the plaintiff represented to one 
Deickman, the agent of the company, that the property covered by 
the policy was of the value of twelve thousand dollars, and the 
defendant, believing such representation to be true, insured the 
pre perty on the basis of a valuation thereof at twelve thousand dol- 
lars. This is the fourth finding of the court. The court further 
finds, in the same finding, “that the property was of no greater 
value than between eight and nine thousand dollars, but the plaintiff 
did not intentionally deceive Deickman, the agent of the cefendant, 
but, on the contrary, the plaintiff estimated the property at its cost, 
which was the sum of twelve thousand dollars.” How far did this 
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false representation of value, although not made fraudulently, affect 
the validity of the contract? Was it a breach of condition of the 
policy ? 

Another important fact in the case appears clearly from the evi- 
dence that the insured reported to the authorites in giving in this 
property for assessment, that its value was only five hundred dollars 
and on that amount only he paid taxes on the property for the fiscal 
year 1881 and 1882. 

Another point made on behalf of the defense is, that the policy 
contained a condition to the effect that a watchman should be em- 
ployed by the insured to guard the premises during such time as 
the mill should be idle. Was that condition kept and observed by 
the plaintiff? The sixth finding is, “that during the space of five 
weeks, immediately prior to the sixteenth day of October, 1881, said 
quartz mill was continuously in operation crushing ore from the 
Lynch quartz mine; that, thereafter, said mill was idle until June, 
1882; that it was idle from on or about the first day of July, 1882, 
to the second of August, 1882, at which time said mill was destroyed 
by fire, and that it was idle at the time of its destruction.” 

By the thirteenth finding, the court finds that one Lynch was 
employed to watch and guard the mill, and appellant’s counsel makes 
the point that this is not a finding that Lynch was employed as a 
watchman on the premises. However this may be, it is apparent 
from the uncontradicted evidence in the case, that Lynch was not 
employed as a watchman of the premises, within the sense and mean- 
ing of the contract. It appears that Lynch was working in his own 
mine, twenty-two hundred feet distant from the mill, for six or seven 
hours during the day, and that at night he slept in a house nine 
hundred feet from the mill, between which house and the mill, a 
hill intervened, which prevented this so-called watchman from see- 
ing the mill. The mill was burned and destroyed without waking 
Lynch, and the first intimation he had of the destruction of the prop- 
erty, was in the morning after the fire. He was too far away from 
the property during the hours of the night, when it most required 
watching, to be of any use whatever, as a watchman on the premises. 
A watchman, according to Webster, is a sentinel, and a watchman 
of a building is one who takes care of it during the night-time. 
There are other reasons apparent from the evidence in the case for 
holding that the conditions of the contract for a watchman on the 
premises were not kept by the insured, but we have confined our- 
selyes to the undisputed facts of the case. 
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Another point made by the appellant, is that the condition of the 
policy in regard to a change in the possession of the property, was 
broken by the insured. In the ninth finding, it is found by the 
court, as a fact in the case, that on the seventeenth day of January, 
1882, the plaintiff and others, without the consent of the defendant, 
leased the property insured and surrendered the possession thereof 
to Joseph Hoskins and his associates. This was a breach of a condi- 
tion in the policy which rendered the same void according to the 
express language thereof. 

We are of opinion that according to the findings of the court, and 
the uncontradicted evidence in the case, the plaintiff was not entitled 
to judgment. A breach of any one of the conditions contained in 
the policy was a fatal breach on the part of the’assured, and a good 
defense to his right of recovery: Sections 2,607, 2,612, civil code. 

We cite the following authorities as bearing on the points decided 
in the case: Gladding vs. Ins. Co., 4 W. C. Rep, 106; May on Insur- 
ance, sections 156, 157; Ripley vs. Ins. Co., 30 N. Y., 162; Civil code, 
section 2,611. 


Judgment and order reversed. 
SHarpsteErn, J., coneurred. 
Tuoryton, J. I concur in the judgment. 
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SUPREME COURT OF RHODE ISLAND. 


CONNECTICUT MUT. LIFE INS. CO. 


vs, 


CHARLES F. BALDWIN, Apw’r, rr au.* 


F. took out a life insurance policy payable to M. and the children of F. When 
the policy was taken out, M. was his wife and he had four children living, 
by a former wife. Subsequently a child was born to F. andM. Afterwards 
F. and M. transferred their right, title, and interest in the policy by an un- 
sealed instrument signed by them, as collateral security for a debt of F., 
and the instrument and the policy were delivered to the creditor. No ques- 
tion was made as to the validity of the transfer. 


On a bill of interpleader brought by the insuring company after the deaths of 
F. and M. 


Held, That the policy was an executed, irrevocable, voluntary settlement in 
favor of the wife and the children in being when it was taken out. 

Hela, Further, that F. and M. could pledge or assign the policy to the extent 
of their interest in it. 


Held, Further, the policy being for $5,000, that one-fifth of this’amount was 
due to the creditor and one fifth to each of the four children. 

Held, Further, one of the four children having died a minor before F., that 
the one-fifth due this child should be paid to his legal representative, if any, 
and if none, to the administrator of F., the child’s father and next of kin. 


Boswortu & Cuampuin, for Complainant. 

Roun Matuewson, for Respondent, the Fifth National Bank. 

Cuartes F. Batpwin, for the other Respondents. 

Durrexr, C. J. 

This is a bill of interpleader, the object of which is to ascertain 
the rights of the interpleading parties in the sum of $5,000, insur- 
ance mcney, payable under a policy on the life of William S. Fifield. 
The policy was issued by the complainant, a Connecticut corporation, 





* vecision rendered, July 18,1885. To appear iv 15 R.I Rep 
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January 26, 1865. The premiums, which were to be paid in ten years, 
were all paid by William S. Fifield, the last on January 26, 1874. 
The agreement of the company was as jullows, to wit: “The said 
company do hereby promise and agree to and with the said assured, 
his executors, administrators, and assigns, well and truly to pay or 
cause to be paid, at the city of Hartford, the said sum insured to the 
said assured, his executors, administrators, and assigns, ninety days 
after due notice and proof is given of the death of the said William 
S. Fifield, for the benefit of, and payable to Mary T. Fifield and the 
children of the said William 8. Fifield, deducting therefrom all in- 
debtedness for premiums unpaid at that date.” At the time the 
policy issued, William S. Fifield had a wife, to wit, Mary T. Fifield, 
named in the po’icy, and four children by a former wife. On March 
17, 1867, a son was born to said William 8. and Mary T. Fifield. On 
March 1, 1875, the said William 8. and Mary T. delivered said policy 
to the Fifth National Bank under the following instrument, namely: 
“ Providence, March 1, 1875. In consideration of the sum of one 
dollar to us in hand paid, and for other valuable consideration, we 
hereby assign and set over all our right, title, and interest in policy 
No. 42,778 in the Connecticut Mutual Life Insurance Company. of 
Hartford, to A. G. Stillwell, cashier of the Fifth National Bank. of 
Providence, R. I.” The instrument was signed by William S. and 
Mary T., but was not under seal. The instrument and policy were 
delivered as collateral security for an indebtedness of about $8,000 
from William S. to the bank by promissory notes, which were subse- 
quently paid in part by said William S. No consideration moved to 
the separate estate of Mary T. One of the older childred died, July 
22,1577. Mary T. died intestate in August, 1884. William S. died, 
October 18, 1884. 

No question is made in regard to the validity of the contract. The 
principal question is whether the bank is entitled to all or any part 
of the insurance money. We see no reason why it was not com- 
petent for William S. and Mary T. to pledge or assign the policy to 
the extent of their interests in it, nor why such pledge was not 
effected by the delivery of the policy and instrument, however it 
might have been if only the instrument had been delivered. The 
question then is, did the pledgors have any interest which passed by 
the pledge, and if so, what? On the one hand, the contention is 
that the entire policy passed, and if not, the interest of Mary T. at 
least. On the other hand the claim is that only the interest of Mary 
T. could have passed in any event, but that, she having died before 
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the assured, nothing passed, her interest being contingent on her 
surviving him. In support of the latter position, the case of the 
Connecticut Life Ins. Co. vs. Burroughs, 34 Conn., 305, is cited. 
But there the policy was by its terms payable to the wife, or, if she 
died before the insured, to her children. The interest was clearly 
contingent. The policy here contained no words of contingency. It 
is argued that it necessarily imports contingency because it was in- 
tended as a family provision. We do not think that is clear. The 
child that died might have died having children, in which event it 
could not have been intended that the surviving children of the 
assured should take all to their exclusion. The policy was expressed 
to be for the benefit of “ Mary T. Fifield and my children.” If the 
policy had been expressed to be for the benefit of “ Mary T. Fifield 
and my four children,” we think there can hardly be a doubt that 
Mary T. and the four children would have taken each a vested fifth, 
payable at the death of the assured. It is said, in May on Insurance, 
“Tf the policy when issued expressly designates a person as entitled 
to receive the insurance money, such designation is conclusive, un- 
less some question arises as to the rights of the creditors of the per- 
son who paid the premium and procured the insurance:” May on 
Insurance, § 317. It has been said of a policy similar to the policy 
here, that the taking of it “was in the nature of an irrevocable and 
executed voluntary settlement upon the wife and children:” Ricker 
ys. Charter Oak Life Ins. Co., 37 Minn., 193, 196. We think this is 
sound law. It follows, it seems to us, that the policy, when issued, 
vested in the wife and children then in being the $5,000, to be paid 
at the death of the assured, i. e., one thousand dollars to each of 
them. This construction is open to the objection that it excludes 
the after-born child. Possibly, if the policy had been expressed to 
be for the benefit of the children only, the doctrine in respect of tes- 
tamentary bequests to children payable in futuro, namely, that the 
bequests are payable to them as a class, and that the class will open 
to let in after-born children to participate in the bequests: 2 Jar- 
man on Wills, 5th Am. ed., 704 and note 11. But even if this doctrine 
of the law of wills can ever be applied to this sort of family provision, 
we are not prepared to apply it here ; for here the beneficiaries are 
not a single class, the children only, but the wife and the children, 
for anything we can see, were intended to take pari passu with the 
wife. Construing the policy, then, as an exe¢uted and irrevocable 
voluntary settlement for the benefit of Mary T. Fifield and the child- 
ren in being when it was issued, the question of what interest passed 
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to the bank as pledgee is easily answered. The bank as pledgee is 
entitled to, and only to, the share of Mary T. Fifield, one-fifth of the 
insurance money, the other four-fifths being distributable as follows, 
to wit, one-fifth to each of the three surviving children and the re- 
maining fifth to the legal representative of the deceased child, if he 
has any legal representative; but if, on account of his having died a 
minor, he has no legal representative, then to the administrator on 
the estate of William S. Fifield, his father, and next of kin. And see 
Foster, Adm’r., vs. Gile, Adm’r., 50 Wis., 603; Baker, Trustee, vs. 
Young, 47 Mo., 453. 


Decree accordingly. 
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SUPREME COURT OF WISCONSIN. 


Error to the Circuit Court, Rock County. 


SPENSLEY, Apm’x etc., 
vs. 


LANCASHIRE INS. CO.* 


A dwelling insured against lightning was destroyed by a tornado, and it was 
claimed that lightning was the efficient cause of the tornado, and there- 
fore the loss. Expert testimony for and against this claim was produced. 


Held, That the question being one of fact for the jury to be determined chiefly 
from expert testimony, it was not error to charge that, although the pre- 
ponderance of evidence is not always to be determined from the number of 
witnesses, yet where expert testimony must be relied on, other things be- 
ing equal, the greater number of witnesses of great scientific attain- 
ments should carry the greater weight, but that the jury should give such 
weight to such evidence as they considered that it deserved when taken 
in connection with all the other evidence. 


The plaintiff's intestate was living and had a dwelling-house in 
Iowa County, May 28, 1878. On that day it was totally destroyed in 
atornado. At the time of the destruction the house and personal 
property therein were insured against fire or lightning by the de- 
fendant. Soon after, this action was commenced upon the policy 
On the first trial, which was in Dane County, the plaintiff was non- 
suited. The judgment entered thereon was reversed by this court, 
and the cause was remanded for a new trial. 54 Wis., 483; 6. ¢, 11 
N. W. Rep., 894. The venue was then changed to Rock County, and 
the case retried before Judge Bennett and a jury. Seventeen wit- 
nesses were sworn and examined on the part of the plaintiff, and 


* Opinion filed, March 3, 1885. 
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their testimony tended to prove that the motive power of the storm 
or tornado was electricity or lightning, and two of them, John H. 
Tice and Elisha Gray, as experts, gave testimony tending to prove 
that the storm was of electrical origin, and the destruction of the 
house was due to the effects of lightning or electricity. On the part 
of the defense, T. C. Chamberlain, W. W. Danieis, John P. Finley, F. 
A. Smith, C. H. Haskins, C. 8. Smith, J. E. Davis, F. E. Nipber, and 
James C. Watson gave testimony, as experts, tending to prove that 
the motive power of tornadoes is wind, and that the cause of the 
destruction of the house was due to the effects of wind, and not 
lightning or electricity. The learned trial judge, among other things; 
instructed the jury :— 

“The same rules of law which govern the interpretation and con- 
struction of other written contracts and agreements on other sub- 
jects, are equally applicable to contracts of insurance, and must 
govern in their construction and interpretation. And the phrase 
above quoted from the policy, and the words it contains, are to be 
construed according to their sense and meaning, as collected from 
the words themselves and the entire phrase ; and in arriving at their 
sense and meaning the words themselves are to be understood in 
their plain, ordinary, and popular sense. In other words, the best 
construction is that which is made by viewing the subject of the con- 
tract as the mass of mankind would view it, for it may be safely as- 
sumed that such was the aspect in which the parties themselves to 
the contract viewed it. A result thus obtained is exactly what is ob- 
tained from the ordinary rule of intention ; and the word ‘light- 
ning,’ in this policy of insurance, must be understood in its plain, 
ordinary, and popular sense. 

“Tt is conceded by both parties to this litigation that the property 
insured was destroyed in a tornado. But the plaintiff contends that 
the active agent and real direct cause of its destruction was light- 
ning ; while the defendant contends that the proximate cause of its 
destruction and loss was violent windstorm, commonly called a ‘tor- 
nado,’ and that lightning had nothing to do with it, and that elec- 
tricity was not the cause of the tornado, and was not an active 
agent in the ruin and destruction which marked its path through 
the country. This policy is a general insurance against lightning, 
and most certainly covers all known effects of electricity coming un- 
der the general head of lightning. Webster defines lightning as ‘a 
discharge of atmospheric electricity, accompanied by a vivid flash of 
light, commonly from one cloud to another, sometimes from a cloud 
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to the earth. The sound produced by the electricity in passing rap- 
idly through the atmosphere constitutes thunder.’ He also defines 
ball lightning as a rare form of lightning, seen as a globe of fire 
moving from the cloud to the earth ; chain lightning is lightning in 
angular or zig-zag and often forked flashes. And the Imperial Dic- 
tionary says that ‘lightning is a sudden discharge of electricity 
from a cloud to the earth, or from the earth to a cloud, or from one 
cloud to another ; that is, from a body positively charged to one 
negatively charged, producing a vivid flash of light, and usually a 
loud report called thunder.’ Webster defines a tornado as ‘a vio- 
lent gust of wind, or a temvest, distinguished by a whirling, pro- 
gressive motion, usually accompanied with severe thunder, lightning, 
and torrent of rain, and commonly of short duration and small 
breadth ; a hurricane.’ And other dictionaries and encyclopedias 
give substantially the same detinition ; and they tell us that a burri- 
cane is generally accompanied by thunder and lightning, and rain 
and hail ; and the Imperial Dictionary says that ‘they appear to 
have an electrical origin.” And the Imperial Dictionary defines elec- 
tricity as ‘the name given to the cause of a series of phenomena ex- 
hibited by various substances, and also to the pkencmena themselves; 
that we are totally ignorant of the nature of the cause, whether it 
be a material agent or merely a property of matter. But as some 
hypothesis is necessary for explaining the phenomena observed, it 
has been assumed to be a highly subtile, imponderable fluid, identi- 
cal with lightning, which pervades the pores of all bodies, and is 
sapable of motion from one body to another. Electricity, when ac- 
cumulated in large quantities, becomes an agent capable of produc- 
ing the most sudden, violent, and destructive effects, as in thunder 
storms; and even in its quiescent state it is extensively concerned in 
the operations of nature.’ 

“T have called your atcention to the definition of the words ‘ light- 
ning,’ ‘electricity,’ and ‘ tornado,’ that you may more readily see and 
arrive at their meaning in their plain, ordinary, and popular sense. 
The plaintiff alleges that the loss and destruction of fhe property 
covered by this policy of insurance, and the consequent damage 


arising from such loss and destruction, were caused by lightning ; 
and, this being denied by the defendant. the burden of proof is upon 
the plaintiff upon this issue, and the plaintiff must show by a pre- 
ponderance of testimony that such property was destroyed by light- 
ning. I mean, by a preponderance of evicence, that which, after 
being carefully analyzed and weighed by you, is the most weighty, 
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satisfactory, and convincing. In other words, the plaintiff must pro- 
duce on the trial evidence more weighty, satisfactory, and convincing 
in proof of the fact that this property was destroyed by lightning, 
than is produced by the defendant to show that it was not. 

“In determining the weight and credit to be given to the testi- 
mony of the different witnesses in the case, itis proper for you to 
consider the relationship of any of them to the parties, if the same 
is proved ; their interest, if any, in the event of the suit; their 
temper, feeling, or bias, if any has been shown ; their knowledge, 
intelligence, and means of information upon the subjects upon 
which they have been called to give evidence. And where witnesses 
are otherwise equally credible, and their testimony otherwise equally 
fair and entitled to credit, greater weight and credit ordinarily are 
to be given to those whose capacity, intelligence, knowledge, and 
means of information are greater upon subjects upon which they give 
evidence. 

‘The office or function of a witness being to inform the court and 
jury respecting the facts of any particular case, their opinions are 
not in general receivable as evidence. The rule is based on the 
assumption that the tribunal before whcm the testimony is given is 
capable of forming a judgment upon the facts in the case. But 
there are exceptions to this rule ; and on questions of science, skill, 
trade, and the like, persons conversant with the subject-matter, 
called by foreign jurists ‘ experts, —an expression now naturalized 
among us,—are permitted to give their opinions in evidence. The 
reason of this exception to the general rule is that the opinion of 
witnesses possessing peculiar ski‘l is admissible when the subject- 
matter of inquiry is such that inexperienced persons are unlikely to 
prove capable of forming a correct judgment upon it without such 
assistance ; in other words, when it so far partakes of the nature of 
science as to require a course of previous habit or study in order to 
the attainment of a knowledge of it. 

“Tt is not always an easy task for the court to determine who are 
entitied to testify as experts. It is common for physicians to testify 
as to their opinions relative to diseases and their proper treatment ; 
surgeons, as to the fracture of bones, and whether they have been 
properly or improperly set ; chemists, in the detection of poisons in 
persons supposed to be murdered, or in determining whether blood- 
stains are from the bodies of human beings or the blood of animals, 
So men skilled in the mechanic arts or trades are frequently called 
upon to give opinions in courts of justice in their peculiar art or 
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calling. Sometimes persons are admitted to testify as experts where 
the course of study has been so short, or the experience so limited, 
that the evidence they give is entitled to but very little considera- 
tion, and worthy of but very little confidence. While it is the duty 
of the court in the first instance, when a person is produced as an 
expert, to pass upon his competency, it is for the jury to say from 
his evidence whether he has shown such skill in reference to the art 
or science upon which he gives evidence as to render his opinion of 
any value. It is under this rule, and its exceptions above noted, 
that the professors in schools, colleges, and universities, and some 
skilled in the science of electricity, have keen permitted to give 
their opinions upon the subject of lightning, electricity, whirlwinds; 
tornadoes,—their causes, manifestations, and effects ; and the main 
question upon which they differ is wkether what is commonly called 
a tornado or whirlwind is caused primarily by lightning, or is due to 
different currents of wind of various temperatures and barometric 
pressures. 

“The same rules, in the main, which apply to the credit and 
weight to be given by the jury to the evidence of ordinary witnesses, 
are equally applicable to the testimony of experts. If they have 
shown any bias or prejudice, or a desire to sustain any particular 
theory, regardless of the well-known facts of a case as shown by 
other testimony, or of any theory in opposition to well-established 
scientific truths, it is proper for you to take such things, and mani- 
festation of feeling or bias, into the account in weighing their evi- 
dence. Whether any such bias, prejudice, or desire has been 
shown, you are the sole judges. Then, again, their preparatory 
studies—the years of study, experiment, and practice in any art— 
are matters to be taken into consideration by you in weighing their 
testimony ; their manner, appearance, and demeanor on the stand, 
and particularly their conduct under cross-examination, generally 
considered a great test in detection or falsehood ; or whether a per- 
son testifying as an expert is a mere pretender, or whether he pos- 
sesses great learning upon the subject upon which he gives evidence, 
obtained by years of toil and patient, careful, and thorough study. 
Then, again, you may take into consideration the fact, if you find 
such to be the case, that these experts have given evidence upon ab- 
stract, occult scientific subjects, upon which accurate knowledge is 
only obtained with very great difficulty ; and upon which, from the 
very nature of the case, the testimony has elements of doubt, un- 
certainty, or inconclusiveness in it, or some portions of it. But 
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while infirmity and weakness sometimes attach to the testimony of 
experts, yet in other cases such evidence is not only highly instruct- 
ive, but may be such as to be worthy of great weight in settling a 
scientific fact or question. And when men of great learning in the 
main agree upon questions of science or physics, their testimony is 
entitled to greater credit than it would be if thev were in conflict. 
That although the preponderance of the evidence is not always de- 
termined by the number of witnesses, still, in a case where a ques- 
tion is to be determined by the testimony of men of great scientific 
attainments, other things being equal, the greater number would carry 
greater weight ; that is, the testimony of eight or nine such wit- 
nesses would be entitled to greater weight than that of two. 

** Tt must be borne in mind that many of these experts, if not all 
of them, and I think all of them, have not only given evidence as to 
matters of opinion as to the cause of the destruction of Spensley’s 
house, but upon questions of fact relating to lightning, electricity, tor- 
nadoes, and whirlwinds ; and of them, Prof. Chamberlain saw the 
tornado itself, though, perhaps, not at the time it struck the house in 
question. But in this case it is your province to give such weight to 
the testimony of the experts, when viewed in connection with all the 
other evidence in the case, as you think and believe it should re- 
ceive. Has the plaintiff shown, by a preponderance of the evidence 
in this case, that the building in question and the personal property 
it contained, insured by the policy given in evidence in this case, 
were destroyed by lightning? If so, and you so believe and find, 
from the evidence given on the trial, the plaintiff is entitled to re- 
cover. If, on the other hand, you believe and find from the evi- 
dence that the insured property was destroyed by a windstorm, and 
that lightning was not an active agent in its destruction, then the 
plaintiff is not entitled to recover ; for this policy of insurance con- 
tains no agreement to pay for property destroved by wind or a 
windstorm. 

* Evidence has been given on the trial tending to show that elec- 
tricity is the primary cause of tornadoes. If you should find from 
the evidence given on the trial that this tornado was itself caused 
by electricity, but you should at the same time believe and find from 
the evidence that the property of John Spensley, insured by the 
policy in evidence, was destroyed by the wind or whirlwind of this 
tornado thus caused, and not by lightning in its plain, ordinary, and 
popular sense, the plaintiff would not be entitled to recover. The 
reason of this is that the law lccks to the proximate cause of the in- 
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jury, and not to the remote cause, and by proximate cause is meant 
that which immediately preceded and caused the destruction of the 
property, and not to the remote cause or the predisposing causes 
Or, in other language, ‘it were infinite for the law to consider the 
cause of causes and their impulsions, one of another ; therefore it 
contenteth itself with the immediate cause, and judgeth of acts by 
that, without looking to any further degree.’ But if you find from 
the evidence in this case that accompanying this tornado or tornado 
cloud were large quantities of lightning, and that the property in- 
sured was in any way or by any means destroyed by such lightning, 
then, for a loss and destruction thus caused, the plaintiff would be 
entitled to recover, and to recover for all damages thus sustained, 
not exceeding the sum of one thousand dollars, with interest at 7 
per cent from the twelfth day of September, A. D. 1878.” 

The court also gave to the jury several instructions at the request 
of the respective parties, which need not be repeated. The jury 
returned a special verdict to the effect that the property was not de- 
stroyed or damaged by lightning, as understood in its plain, ordinary, 
and popular sense ; that it was not destroyed or damaged by light- 
ning nor fire ; and also found generally for the defendant. From 
the judgment entered thereon the plaintiff brings this writ of error. 


Catvert Spenstey, for Plaintiff in Error. 
Moses M. Srrone and J. W. Lusx, for Defendant in Errcr. 


Cassopay, J. 

The defendant’s motion to remit the record and order the trial 
judge to incorporate the evidence taken into the bill of exceptions is 
denied, with $10 costs. As the only errors complained of are found 
in the charge to the jury, the trial judge very properly denied to 
incumber the record by making such evidence a part of it. It is 
difficult to see how the defendant could have been benefited by in- 
cluding it, for unless error appears of record the presumptions are 
always in favor of the judgment. It is quite common to remit the 
record to enable the trial judge to correct some mistake or inad- 
vertence ; but where it is sought to coerce such judge, he should at 
least have a hearing as upon mandamus. The view we have taken 
of the case, however, renders it unnecessary to consider that ques- 
tion. ‘The nature of the case was so fully stated, and the substance 
of the evidence so fully given in the report of the case on the former 
appeal (54 Wis., 433 ; s.c., 11 N. W. Rep., 894), that no repetition 
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is here deemed necessary. A large portion of the charge upon the 
last trial is given in the above statement, and hence we shall confine 
this opinion to the consideration of such portions of the charge as 
have been criticised by counsel. 

It is urged that the trial court gave undue prominence to the ex- 
pert witnesses, and their testimony in the case. It should be re- 
membered, however, that the fact sought to be proved—the presence 
or absence of lightning as an agency in the destruction of the 
property—was incapable of direct, positive testimony, but depended 
wholly upon the circumstances attending the destruction, and the 
opinions of experts. It seems to us that the charge, on the whole, 
fairly presented the nature, value, and weakness incident to expert 
testimony. Under the ruling of this court, the presence or absence 
of lightning as an agency in the destruction of the pruperty, was a 
question of fact for the jury, and hence all must abide their deter- 
mination, unless material error has intervened. Viewing the charge 
as indicated, we shall confine what we say to that portion of it upon 
which counsel for the plaintiff seem to rely most confidently. Ex- 
ception is taken because the court charged the jury “that although 
the preponderance of the evidence is not always determined by the 
number of witnesses, still, in a case where a question is to be de- 
termined by the testimony of men of great scientific attainments, 
other things being equal, the greater number would carry greater 
weight ; that is, the testimony of eight or nine such witnesses would 
be entitled to greater weight than that of two. * * * But in 
this case it is your province to give such weight to the testimony of 
the experts, when viewed in connection with all the other evidence 
in the case, as you think and believe it should receive.” In support 
of this objection, counsel rely upon Ely vs. Tesch, 17 Wis., 202 ; 
Bierbach vs. Goodyear Rubber Co., 54 Wis., 208; s.c., 11 N. W. 
Rep., 514. 

In each of these cases it was held error to instruct the jury, in ef- 
fect, that where all the witnesses were of equal credit, and those on 
one side in conflict on a particular question with those on the other, 
the side having the greater number of such witnesses had the greater 
weight of evidence upon such question. The vice of such error is 
stated by Mr. Justice Lyon in the last case cited: “It ignores every 
condition but that of credibility, whereas, there are other conditions 
which should be considered in framing a rule on that sublect.” Sev- 
eral witnesses may be equally credible, and yet their opportunities 
for knowing, their capacity for comprehending, their attention to 
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the facts at the time, and their ability to hold the same in the mem- 
ory, and many other things, may enter into the weight to be given 
to their testimony. We do not think the instruction before us is 
open to that objection. The court was speaking about questions 
“to be determined by the testimony of men of great scientific at- 
tanments,” and simply declared the truism that when such men tes- 
tify on such questions, “other things being equal, the greater 
number would carry greater weight.” By “other things being 
equal,” we understand the court to mean all things being equal in 
respect to each of such witnesses so testifying. This not only in- 
cluded the credibility of the respective witnesses, but their opportu- 
nities, capacities, attention, memory, and every other fact and 
circumstance in any way going to make up the weight of their testi- 
mony. It may be difficult to see just how all such things could be 
equal as to each of several witnesses ; but what was said about giv- 
ing the greater weight to the greater number is predicated wholly 
upon such equality in all things, and whether it did or not exist, was, 
after all, left to the jury. We find no material error in the record. 


The judgment of the circuit court is affirmed. 
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UNITED STATES CIRCUIT COURT, 


EASTERN DISTRICT, MICHIGAN. 


On Motion for a New Trial. 


NORTHWESTERN TRANSP. CO. ) 
Us. ) 
CONTINENTAL INS. CO. 


Repairs to a ship, rendered necessary by a voluntary stranding, are the sub- 
ject of a general average contributi n, and are a charge upon underwrit- 
ers who have insured the ship against total loss and general average. 

A ship which had peen voluntarily stranded and abandoned to the underwrit- 
ers, Was raised by them and tendered back to the owner without being 
repaired, and without an offer to pay the expense of the repairs rendered 
necessary by the stranding. Held, That the owner was under no obligation 
to receive her, and that the underwriters must be deemed, as matter of 
law, to have accepted the abandonment. 

When an insured vessel is stranded and abandoned, there are three courses 
open to the underwriters ; they may accept the abandonment and pay fora 
total loss ; they may allow the vessel to lie on the beach and contest the 
owner's right to abandon; or they may elect to raise and repair her, and if 
they can do this for less than half her valuation, they may return her to 
her owner and thus avoid paying a total loss; but in so doing they must 
act promptly, that the owner may be repossessed of his property without 
unnecessary delay. 

A stranded vessel owned by a corporation was abandoned to the underwriters 
by an instrument in writing, signed by the president of the corporation, 
who, xt the same time, held a mortgage upon her in his individual capacity. 
Held, That as he would be estopped to set up the mortgage against the 
underwriters, the abandonment conveyed to and vested in them * an unin- 
cumbered and perfect title to the subject abandoned.” 


This was an action upon a policy of insurance upon the steamer 
Manit:ta, whereby the plaintiff was insured in the sum of $10,000 


* Decisiva rendered, June 8, 1885. From Federal Keporler. 
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against total loss and general average only. On the sixth of No- 
vember, 1883, ‘the steamer left Port Arthur upon Lake Superior, 
bound for Sarnia, and in the course of her voyage reached the har- 
bor of Southhampton on Lake Huron, November 11th. The wind 
was then b:owing from the southwest. On arriving atthe harbor she 
bore toward the north breakwater, got out her moorings, and laid 
alongside of the breakwater. About half-past 5 o’clock the wind 
suddenly veered to the northwest, and came down in a terrific gale, 
which increased to a hurricane, and caused the steamer to part her 
moorings and drift into the harbor. Both her anchors were dropped 
and the cable of the small anchor parted. The steamer then 
dragged her large anchor with full scope of chain, and dropped away 
to leeward, and, with the aid of her engines, was heid from going on 
the beach till about 4 o’clock the next morning, when her large an- 
chor-chain parted. She was then run inside the breakwater, and, to 
save her from going ashore, the end of her large hawser was gotten 
out to a snubbing-post, which, however, snapped and was carried 
away at once. All her lines were then gotten out on her starboard 
side and made fast to piles, which held the steamer for about an 
hour and a half, when a terrific blast from the northwest struck her 
with such force as to part her lines and tear away her starboard side 
and stanchions from her gang to her stern. To save her from being 
totally wrecked and lost the steamer was then voluntarily stranded 
on the inside of Chantry Island. 

So fierce was the storm that it threatened to carry the steamer 
away from the place where she was stranded, and the full force of 
her engines were needed to keep her from drifting off. The storm 
continued, with but little intermission, for about eight days. To 
prevent greater loss and damage to the same from pounding on the 
gravel bottom, she was scuttled where she was strande!. The place 
was rocky and dangerous, and she suffered large damages by reason 
of pounding and rolling upon the rocks and boulders after she was 
stranded. On or about the thirteenth of November, the passengers, 
to the number of 16, were removed. The steamer was without cargo, 
except 160 barrels of salt fish, which had been taken on board at 
some port on Lake Superior, and which were also removed at the 
same time, and landed at Southhampton. The steamer was unable 
to free herself, and the assistance of a wrecking-tug and steam- 
pumps was required for the purpose. Efforts were made as promptly 
as possible by the plaintiff to rescue and care for the steamer, and 
considerable expense was incurred in such undertaking. 
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The underwriters were immediately notified of the stranding of the 
steamer, and sent their agent with a wrecking-tug and pumps for 
the purpose of relieving her. Upon the arrival of the insurance 
agent, he co-operated with the master of the steamer in the work of 
attempting to rescue her, and continued his efforts in co-operation 
with the master and crew of the steamer, until about the thirtieth 
of November, when he left her, and informed the plaintiff of his in- 
tention of leaving her in her then stranded situation until the next 
spring. The steamer was left there until about the first of June, 
when she was finally gotten off by the aid of certain tugs, steam- 
pumps, and pontoons employed by the underwriters, and brought to 
the port of Detroit, where she was still lying in a wrecked and dam- 
aged condition till after the commencement of suit. The steamer 
was valued in her policies at $36,000 ; and was insured at the time 
ot her loss in the sum of $30,850. 

The above facts were all stipulated in writing. Upon the trial of 
the case it was shown that no offer was made by the insurance 
companies to repair the damages suffered in consequence of the vol- 
untary stranding, or to pay the cost of such repairs, but she was 
tendered back to the plaintiff in her damaged condition after she 
had been repaired sufficiently to keep her afloat. On the thirteenth 
of December, and after the efforts to rescue the steamer that season 
had ceased, Mr. Beatty, the president of the plaintiff corporation, af- 
ter protesting against her being left on the beach during the winter, 
addressed to each of the insurance companies the following letter: 


‘* NORTHWESTERN TRANSPORTATION COMPANY, (LIMITED. ) 


“* Sarnia, December 13, 1883. 


“Dear Str: The steamer Manitoba, of the Northwest Transportation Com- 
pany, (Limited,) was insured in your company in May last against total loss 
and general average, fire clause exempted. She had to be beached in the 
harbor of Southhampton during the storm of the eleventh and twelfth of No- 
vember, or in the morning of the 12th, and still remains there, during which 
time efforts had been made to take her off but without success. Before Mr. 
Riordan, your general agent, left for another wreck, he advised me of his in- 
tention to leave the steamer Manitoba there until spring. To this I gave my 
distinct refusal, stating that she must be got off this fall, and that I was pre- 
pared to pay my proportion of the expense. An offer was obtained from Mr. 
Murphy, of Detroit, that he would furnish a complete outfit for taking the 
steamer off for $500 per day, or $16,000 under a guaranty to take her off or no 
pay, which offer was refused by your agent; and ordered the steamer to be 
laid up in opposition to my instructions to proceed and take the steamer off- 





1885.] No: thwestern Transp. Co. vs. Continental Ins. Co. 829 


Regarding her as a wreck, I accordingly abandoned her to the insurance com- 
panies’ agents, and now notify you that | have abandoned the steamer to you. 


Yours truly, James H. Beatty, 


‘Pres. N. W. Trans. Co. (Limited.)” 


There was also testimony tending to show that there was a mort- 
gage on this vessel given July 14, 1884, to James H. Beatty, presi- 
dent of the company, which was still outstanding and unpaid, to the 
umount of about $70,000, at the time the proofs of loss were served. 

The court directed a verdict for the plaintiff for the full amount of 
the policy, and thereupon defendant moved for a new trial. 


Moore & Canriztp, for Plaintiff. 

Maynarp & Swan, for Defendant. 

Brown, J. 

Defendant insured the Manitoba against total loss and general ay- 
erage. The stipulation expressly shows that the steamer was vol- 
untarily stranded on Chantry Island to save her from total loss. 
The liability of the defendant for its proportion of the general av- 
erage expenses incurred by reason of the stranding was admitted, 
but it was assumed that such liability was limited to the cost of get- 
ting her off, taking her to Detroit, and to such repairs as were nec- 
essary to keep her afloat. The insurers having performed this much 
of their undertaking, she was surveyed and tendered back to her 
owners. No offer was made to repair the damages occasioned by 
her stranding, or to pay the cost of such repairs ; the company tak- 
ing the ground that all permanent repairs were a particular average, 
for which, under their policy, there was no liability. There was no 
attempt made to separate the damages received before the stranding, 
which consisted of the loss of “her mooring lines, and the tearing 
away of her starboard side and stanchions from her gang to her 
stern,” from the much more serious damage she incurred by her be- 
ing “scuttled, and pounding and rolling upon the rocks and bould- 
ers,” after she was run ashore. 

Repairs rendered necessary by a peril of the sea are ordinarily 
treated as a particuler average, for which the companies would not 
be liable under a policy of this description ; but where a vessel has 
been voluntarily run ashore to save her from a total loss, we under- 
stand that all the damages thereby occasioned, including the expense 
of repairs as well as of getting her off, are the subject of a general 
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average contribution. We have considered the case of Fowler vs. 
Rathbones, 12 Wall., 102, as decisive of this point. 

The testimony in this case tended strongly to show that the ex- 
pense of relieving and repairing this steamer would have exceeded 
50 per cent of her value, and hence that the insured had the right 
to abandon her, except so far as such right might be restricted by 
the particular terms of the policy, providing “that the insured shall 
not have the right to abandon the vessel, in any case, unless the 
amount which the insurers would be liable to pay under an adjust- 
ment as of a partial loss, shall exceed half the amount insured.” A 
similar clause was construed by Mr. Justice Matthews, 1 Wallace vs. 
Thames & Mersey Ins. Co., 22 Fed. Rep., 66, to authorize the owners 
to abandon when the amount of the repairs (less one-third new for 
old), added to the expense of raising the vessel and taking her to a 
port of safety, exceeded half her agreed value. - This, however, was 
said in a case where the vessel was accidentally stranded and 
wrecked by a peril of the sea, and the decision was put upon the 
ground that the expense of getting her off was not strictly general 
average. If the same rule were applied to a case of voluntary 
stranding, the right of the owner in this case to abandon would be 
clear ; but we are inclined to think that this case falls rather within 
the ruling of Reynolds vs. Ocean Ins. Co., 22 Pick., 197, recognized 
by Judge Matthews, in which it was held that where a vessel is vol- 
untarily stranded, the expense incurred in getting her off was to be 
considered as coming within the principle of general average, and to 
be adjusted as a general average, and not as a partial loss; and 
hence that the same could not be included in the estimate of dam- 
age in determining whether the insured was authorized to abandon. 

We do not find it necessary, however, to express a decided opinion 
upon this point, as the right of the plaintiff to recover as for a total 
loss was put upon the ground that defendant, by its conduct, was 
shown to have accepted the abandonment, and is, therefore, pre- 
cluded from insisting that the circumstances were not such as au- 
thorized the plaintiff to abandon. There is no doubt that an 
underwriter may, by his conduct, make himself liable for a con- 
structive total loss when there is no right to abandon and no intent 
on his part to accept the abandonment, and even an express refusal 
to accept it. IZf he takes possession of the vessel for the purpose 
of raising, repairing, and returning her to the owner, he is bound 
to proceed with diligence. Thus, in Copelin vs. Insurance Co., 9 
Wall., 461, the underwriter took possession of the vessel to raise 
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and repair her, but did not tender her back to the owner for more 
than six months after she was injured, nor make the repairs so thor- 
ough as to amount to a complete indemnity. Mr. Justice Strong, 
speaking for the court, said :— 

“Tn holding longer than was necessary for making repairs, they 
must be regarded as acting not as insurers, but as owners; for they 
had no other authority than that of owners for their failure to return 
within a reasonable time. Their action was, therefore, a substan- 
tial recognition and acceptance of the abandonment of which they 
had been notified, for in no other way had they become owners. 
On no other theory can this delay be considered lawful.” 

See, also, Peele vs. Suffolk Ins. Co., 7 Pick., 254; Reynolds vs. 
Ocean Ins. Co., 1 Mete., 160 ; Norton vs. Lexington Ins. Co., 16 IIL, 
235 ; Younger vs. Gloucester Marine Ins. Co., 1 Spr., 236; s.¢., 2 
Curt., 322 ; Provincial Ins. Co. vs. Leduc, L. R., 6 P. C., 224. 

Counsel for defendant distinguished these cases from the one un- 
der consideration in the fact that the underwriters took possession of 
the vessel for the declared purpose of raising and repairing her, be- 
fore restoring her to the owners, while in this case it is claimed 
there is no evidence of an intention to repair, the companies under- 
taking only to raise her, and then tender her back to the plaintiff. 
But if it be once established that the companies were bound to re- 
pair or pay the expense of repairing, the damages occasioned by the 
voluntary stranding, we think that, having taken possession of the 
vessel for the purpose of raising her and tendering her to her own- 
ers, they were bound to go on and complete their undertaking. As 
observed by Mr. Justice Miller, in Copeland vs. Security Ins. Co., 
Wool., 289: “The conditions of these policies, supported by the 
law, require that the vessel, when tendered, should have been in 
such a condition that the plaintiff, when receiving her, should have 
full indemnity for all the injury which was covered by the policy.” 
In that case the vessel was insufficiently repaired, and it was insisted 
by the defendant that, inasmuch as the plaintiff did not point out to 
them the defects, he was bound to receive the boat, make the neces- 
sary repairs, and look to a future action at law to re-imburse him the 
expenses ; at all events, that he could not recover the full value of 
the vessel by refusing to receive her, until he did point out the defi- 
ciencies of which he complained, and give the defendant an opportu- 
nity to supply them ; but the court held the plaintiff justified in 
refusing to receive the vessel. The claim in this case is substan- 
tially the same, viz., that the plaintiff was bound to receive back the 
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vessel when tendered, and look to an action at law against the com- 
pany to re-imburse it for the expense of repairs. But if the under- 
writer may not tender her back imperfectly repaired, may he make 
such tender after she is gotten off and temporarily repaired ? We 
think not. Having taken possession of her under an _ obliga- 
tion to indemnify the owner for the entire loss occasioned by the 
voluntary stranding, we think the company must be conclusively 
presumed to have acted with the intention of doing their whole duty 
in that regard, and that they cannot discharge themselves of any por- 
tion of their obligation. Had the stranding been accidental, and the 
repairs a particular average (and this was evidently the assumption 
of the companies), the plaintiff might have been bound to take the 
vessel back ; but, under the circumstances, the tender could not be 
made without at least an offer to pay the cost of such repairs as were 
rendered necessary by her stranding. 

It is true that in the Massachusetts cases the court found that the 
underwriter took possession with the intention of raising, repairing, 
and restoring the vessel to the owners, but this intention only became 
material, if at all, by reason of the clause in the policy that the acts 
of the insurers in recovering, saving, and preserving the property in- 
sured should not of themselves be considered, as it had formerly been, 
an acceptance of the abandonment ; the courts adding the proviso 
that due diligence be used in this connection. A reference to the 
cases in the order of their date is instructive as showing the origin 
of the clause in question. The earliest cases arose out of the wreck 
of the Argonau’, in March, 1821. In this case the ship went upon 
the rocks, suffered much damage, and was abandoned to the insurers. 
The companies caused the vessel to be taken from the rocks, and, 
having made certain repairs on her, offered to restore her to the 
plaintifis. The plaintiffs contended that the vessel had not been suf- 
ficiently repaired, nor within a reasonable time, and the expense of 
the repairs would exceed 50 per cent of her value. One of the com- 
panies was sued by libel on the admiralty side of the district court 
of Massachusetts; another was sued in the State court. In the first 
case (Peele vs. Merchants’ Ins. Co., 3 Mason, 27), Mr. Justice Story 
held—First, that the owners had the right to abandon under the cir- 
cumstances, even if the injury was less than half the value. Second, 
that in estimating the half value there was not to be a deduction of 
one-third new for old, as in case of partial loss; that the half value 
which authorized an abandonment was half the sum which the ship, 
if repaired, would be worth, after repairs made. Third, that the un- 
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derwriters had no right to take possession of the ship, either to move 
her or to repair her, without the consent of the owners; that these 
acts of taking possession, etc., after the abandonment, were, in point 
of law, an acceptance of the abandonment, since the underwriters 
could not be justified in them, except as owners of the property. In 
the other case (Peele vs. Suffolk Ins. Co., 7 Pick., 254), against 
another company, the Supreme Court of Massachusetts held that the 
underwriter might take possession of the ship, and repair her, and if 
the repairs were made for less than hulf the value, might restore her 
to the assured; but unless the repairs were made within a reasona- 
ble time, the insurer forfeited his right to return her and should be 
considered as having accepted the abandonment. 

In consequence of the decision of Mr. Justice Story, the policies 
were amended so as to provide that the acts of the insured or insurers 
in recovering, saving, and preserving the property should not be 
considered a waiver or acceptance of the abandonment; and that the 
insured should not have the right to abandon in any case, unless the 
amount which the insurers would be liable to pay, under an adjust- 
ment as of a partial loss, should exceed half the amount insured. 
The effect of the first amendment was considered by Mr. Justice 
Shaw in the case of Reynolds vs. Ocean Ins. Co., which was twice 
before the Supreme Court of Massachusetts, reported in 22 Pick., 
191, and 1 Metc., 160. It was argued in this case that whether the 
acts done by the insurers towards saving the property were done 
promptly and actively, or tardily and negligently, could make no 
difference; and that, whatever was the character of such acts, they 
were protected by the policy from being regarded as evidence of an 
acceptance of the abandonment. ‘Supposing this view to be cor- 
rect, still taking possession of the vessel for another and distinct 
purpose, is not within this provision in the policy. The act is quali- 
fied by the intent and purpose with which it is done. If dune solely 
with a view to save the property, the underwriters were at liberty to 
do such acts or not as they should see fit, and do them in their own 
time. If done with the intent to repair and restore the vessel, then 
it was to be done with reasonable diligence and dispatch, on peril of 
making the vessel their own, by taking her into custody.” The 
learned judge here appears to made a distinction between acts done 
with the view simply to save the property, and similar acts done 
with the view, not only of saving the property, but of restoring it to 
the owners. The language used in this opinion is not entirely clear. 
There could be no other purpose in getting the vessel off except “to 
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save the property.” If done to save the property for themselves, 
and the property is actually taken by the underwriters, they would 
undoubtedly be held to have accepted the abandonment. If done 
to save it for the owner, they are equally liable, unless they proceed 
with diligence. In this view we find it difficult to perceive how the 
intent with which the act is done can be decisive of the rights of the 
parties. We should say that they would depend rather upon what 
was actually done than upon the intent with which it was done. 

The whole law upon the subject may be summed up as follows: 
When an insured vessel is stranded and abandoned there are three 
courses open to the underwriters: They may accept the abandon- 
ment and pay for a total loss; they may allow the vessel to lie on the 
beach, and insist that there was no right to abandon; or they may 
elect to raise and repair her (if bound to repair), and if they can do 
this for less than half her valuation, they may return her to the own- 
ers and thus avoid paying for a total loss; but in so doing they must 
act promptly, that the owners may be repossessed of their property 
without unnecessary delay. Marmaud vs Melledge, 123 Mass., 176. 

The object of the clause in the policy was to prevent the mere act 
of taking pussession and rescuing the property being treated as, ipso 
facto, an acceptance of the abandonment. The companies wished to 
reserve the right to raise, repair, and restore the vessel within a rea- 
sonable time. But in the Peele case it was held that they were not 
at liberty to touch her in any way without being held as accepting 
the abandonment. The policies now not only give them the right to 
interpose to recover the vessel, but in case the owner should do this, 
and then refuse to repair, the underwriters may then, after recovery, 
cause the same to be repaired for account of the insured; but, hav- 
ing once made their election to raise the vessel, we do not under- 
stand that they are at liberty to stop short of full performance, or to 
tender her back to the owners without complete indemnity for the 
loss. In this view of the law, as the facts herein stated were undis- 
puted, there was no question for the jury, and they were properly 
instructed to return a verdict for the plaintiff. Peele vs. Merchants’ 
Ins. Co., 3 Mason, 27. 

Certain exceptions were taken to the form of the abandonment, 
which, we think, are untenable. The policy requires the abandon- 
ment to be in writing, signed by the insured, and delivered to the 
company; and that it shall be efficient, if accepted, to convey to and 
vest in the insurers an unincumbered and perfect title to the subject 
akandoned. The abandonment in this case is contained in the letter 
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of December 13th, signed by the president of the plaintiff corpora- 
tion. Under the circumstances, we think this act was within the 
scope of his authority, and that bis signature as president indicates 
sufficiently that it was the act of the corporation. It is true, the 
president held a mortgage upon the steamer, in his individual capac- 
ity, and that the title of the plaintiff was incumbered to the extent of 
this mortgage at the time the abandonment was made; but we think 
that Mr. Beatty, in signing the abandonment as president, would be 
estopped to set up his individual mortgage against the insurance 
company. Herm. Chat. Mortg., 355; Hayes vs. Livingston, 34 Mich., 
387; Dann vs. Cudney, 13 Mich., 139; Truesdail vs. Ward, 24 Mich., 
117; Meister vs. Birney, id., 435. 


The motion for a new trial must be denied. 





SUPREME COURT OF ALABAMA. 


Decemser Term, 1884. 


WHITE 


Us. 


EQUITABLE NUPTIAL BENEFIT UNION. 


Marriage brokerage contracts are void on grounds of public policy. 

All contracts that create a prohibition of marriage are void as against public 
policy, but concitions in conveyances and legacies imposing a not unrea- 
sonable restraint are not void. 

A provision in the charter of a marriage insurance company which provides 
that no member shall be entitled to a benefit who marries within three 
months and which grants upon mairiage a stipulated sum for each pre- 
vious month that the member was single, is void as operating to restrain 
marriage. 

A marriage policy for the benefit of one having no insurable interest in the in- 
sured or in his marriage is void. 

The law will not aid one who has paid money under such a contract, either in 
enforcing or in recovering back what he has paid. 


Cropton, J. 

The special counts of the complaint declare on a contract, called a 
“marriage insurance policy,” issued by the Equitable Nuptial Bene- 
fit Union, which is averred to be a corporation, duly incorporated 
under the laws of this State. The question of the validity of the 
contract was made by demurrer to the special counts; the causes 
assigned being, that it is in the nature of a marriage brokerage con- 
tract; is in restraint of marriage; and is in the nature of a gambling 
contract. 

A marriage brokerage contract is an agreement for the payment 
of money, or other compensation, for the procurement of a marriage. 
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Although they may not be a fraud on either party, such contracts 
are held to be void, and a public mischief, for as much as they are 
calculated to bring to pass mistaken and unhappy marriages, to 
countervail parental influence in the training and education of chil- 
dren, and to tempt the exercise of an undue and pernicious influ- 
ence, for selfish gain, in respect to the most sacred of human 
relations. An essential element in such contract is, the procure- 
ment of a marriage oftentimes without regard to'the wishes of 
friends or parents, or to the happiness of the parties most deeply 
interested. There is no such element in the contract sued on; 
nor is there anything in its nature that contemplates compensation 
for the negotiation or procurement of any particular marriage. 
By the contract, it is agreed to pay an amount of money upon 
the contingency of marriage, but leave the party in the exercise 
of entire freedom as to the person with whom he may propose 
to contract marriage. While in view of the conclusion at which 
we have arrived, it is unnecessary to decide this question, we have 
said this much, it being presented by the record, to exclude any 
inference that in our opinion the contract is obnoxious to this 
objection. 

Without extending this opinion by an unnecessary attempt to con- 
sider the different and variant applications of the rules determining 
the illegality of contracts, and of conditions annexed to gifts or tes- 
tamentary dispositions in restraint of marriage, we shall refer to 
those rules that have been generally accepted and recognized. 
Subject to modifications and limitations by the application of other 
special rules, dependent upon the facts, whether the condition be 
precedent or subsequent, or whether there is a gift over, or whether 
the property be real or personal, all conditions in deeds or wills, 
and all contracts, executory or executed, that create a general pro- 
hibition of marriage, are contrary to public policy, and to “the 
common weal and good order of society.” The rule rests upon 
the proposition that the institution of marriage is the fundamental 
support of national and social life, and the promoter of individual 
and public morality and virtue; and that to secure well-assorted 
marriages, there must exist the utmost freedom of choice. Neither 
is it necessary there shall be positive prohibition. If the condition 
is of such nature and rigidity in its requirements as to operate a 
probable prohibition, it is void. 

On the other hand, conditions in conveyances, or annexed to lega- 
cies and devises, in partial restraint of marriage, in respect to time, 
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or place, or person, if reasonable in themselves, and do not virtually 
and practically create an undue restraint upon the freedom of 
choice, are not void. Says Judge Story: ‘But the same princi- 
ples of public policy which annul such conditions when they tend 
to a general restraint of marriage, will confirm and support them 
when they merely preserve such reasonable and prudent regulations 
and sureties as tend to protect the individual from those melancholy 
consequences to which an over-hasty, rash, or precipitate match 
would probably lead.” 1 Story Eq. Jur., § 281. 

The want of harmony in the adjudged cases does not arise from 
any ambiguity in the rule itself, but from its comprehensive terms, 
inasmuch as the application of the rule to the facts of each particu- 
lar case is submitted to the sound discretion and judgment of the 
court. The courts applied it, according to their estimation of the 
relative necessity and importance of preserving the largest liberty in 
the formation of marital alliances on the one hand, and, on the other, 
of upholding the prerogative of the dispenser of bounty to dictate 
the terms upon which its enjoyment shall commence or continue, 
and of the right of persons competent to contract to fix the terms of 
their agreement, so far as may be consistent with the public weal. 
2 Lead. Cas. in Eq., 420; Maddox vs. Maddox, 11 Grat., 804; Morley 
vs. Rennoldson, 2 Hare, 571; Williams vs. Cowden, 13 Mo., 211; 
2 Story, Eq. Jur., § 933; Coppage vs. Alexander, 38 Am. Dec., 156 
(note). Under the operation of this rule, conditions restraining 
marriage without consent of parents, guardians, or executors, or 
under twenty-one, or other reasonable age, or with particular per- 
sons, are held to be valid; and conditions not to marry a man of a 
particular profession, or that lives in a named town or county, or 
who is not seized of an estate in fee, are held to be too general, 
and void. Collier vs. Slaughter, 20 Ala., 263; Stackpole vs. Beau- 
mont, 3 Ves., 89; Younge vs. Furse, 8 D. M. & G., 756; Scott vs. 
Tyler, 2 Bro., C. C. 431, 488. 

It is true, these instances of the application of the rule are, in 
cases of conditions, annexed to gifts, devises or legacies; but illus- 
trate that the condition will be sustained, when it is in the exercise 
of due and reasonable precaution against rash or improvident mar- 
riages. But if itis an evasion of the law, ora cover to restrain 
marriage generally, or is in terrorem, the condition will be declared 
void. The present is the case of a contract, and these illustrations 
are helpful only to the extent that contracts in restraint of marriage 
are dependent upon the same principles. 
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The charter of “the Equitable Nuptial Benefit Union” declares 
“the object of the association is to unite acceptable young people 
in such a way as to endow each with a sum of money, not to exceed 
six thousand dollars, to be paid at marriage as endowments, accord- 
ing to the regulations adopted.” It proposed to accomplish this 
ostensibly laudable object by the issuance of certificates of member- 
ship. The one issued in this case contains, among others, the follow- 
ing provisions:— 

“No member will be entitled to any benefit whatever, who mar- 
ries in less time than three months from the date of his certificate. 
Every member who shall have been in good standing as a member 
for at least three months prior to his marriage, shall be entitled to 
forty dollars per month upon each one thousand dollars named in 
his certificate, for each whole month of his membership, provided 
that the sum shall never exceed three thousand dollars, or so much 
thereof as shall be realized from one marriage assessment on all the 
members of this class.” 

The restraint of marriage is partial. The counsel for plaintiff 
insist that the restraint is reasonable, not forbidding marriage, but 
postponing it, with the consent of the applicant for membership, to 
a period when it can presumably be made to greater advantage; and 
therefore should be held valid, by analogy to similar provisions in 
gifts or testamentary dispositions. No circumstances are proved to 
show the reasonableness of the restraint. This must be ascertained 
from the certificates of membership, without the aid of extrinsic and 
surrounding facts and circumstances. Looking at the certificate, 
we are forced to the conclusion, that the restraint of marriage for 
three months is, not for the benefit or advantage of the applicant, 
but to enable the association to realize a benefit fund, and to keep 
the applicant in a condition to contribute thereto, by the payment of 
dues and assessments. 

In Hartley vs. Rice, 10 East., 22, Lord Ellenborough, C. J., says: 
“On the face of the contract its immediate tendency is, as far as it 
goes, to discourage marriage; and we have no scales to weigh the 
degree of effect it would have on the human mind. It is said, how- 
ever, that the restraint is not to operate for an indefinite period, but 
only for six years, and that there might be reasonable grounds to 
restrain the party for that period. But no circumstances are stated 
to us to show that the restraint was reasonable; and the distinct and 
immediate tendency of the restraint stamps it as an illegal ingredient 
in the contract.” And in Sterling vs. Sinnickson, 2 South., 756, 
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where the action was on a sealed bill to pay one thousand dollars, 
provided the obligee was not lawfully married in six months, Kirk- 
patrick, C. J., after stating the general principle that all obligations 
restraining marriage generally, are void, says: “And I find no case 
but in that of legacies (with one exception of a gift), that gives 
validity to an instrument when made in contradiction to the princi- 
ple first mentioned. And the principle of time, place, and person 
appears to apply to legacies only, unless for a good consideration.” 

It is not stated that there existed any relation between the appli- 
cant and the plaintiff, or the association, that would or could have 
moved either the plaintiff or the association, to impose the restraint 
from prudential motives in favor of the applicant. A person, having 
an interest. arising from relationship or close friendship, may, by 
conditions or partial restraint in gifts or legacies, guard and protect 
inexperienced youth against rash and improvident marriages; and 
the husband may restrain his widow in the interest of his children, 
but, as is added in some of the cases, “this could not be done by a 
stranger.” 

In Chalfant vs. Payton, 91 Ind., 202, a certificate of membership, 
issued by “the Immediate Marriage Benefit Association,” was held 
to be contrary to public policy, and illegal—the contract being to 
pay a sum of money on condition that the member does not marry 
within two years, and on marriage thereafter to pay a certain sum 
per day during the time he shall remain unmarried. It may be said 
that the time of restraint by the contract sued on, is for a much 
shorter period By what rule, in the absence of special facts and 
circumstances, can the reasonableness of the time of restraint be 
measured? By what scales can the degree of its effect upon the 
mind of the applicant be weighed? Where a parent restra‘ns the 
marriage of a child, or a friend prohibits it, the restraint, without the 
consent of parents or guardian, until an age at which the child is 
competent to contract without such consent, does not violate, but is 
in furtherance of the policy of the law. But when a stranger, with- 
out any interest or motive, except for selfish gain, enters into a con- 
tract restraining the marriage of another for a definite period of 
time, the contract, pro tanto, violates public policy. 

If there were no provision other than the restraint for three 
months, a doubt as to its illegality might reasonably be entertained; 
but the restraint for three months is not the full scope of the 
contract. To obtain a clear comprehension of its nature and ten- 
dency, another provision must be observed. The certificate not 
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only makes the payment of the money conditioned on not marry- 
ing in less than three mcnths, but provides that upon marriage 
after the expiration of three months, the member shall be entitled 
to receive forty dollars on each cne thousand dollars named in the 
certificate, for each whole month of his membership; that is during 
the time he remains single. Thus the contract contains an induce- 
ment to postpone marriage indefinitely, although the member con- 
templates its consummation at some future uncertain time; for the 
longer the marriage is postponed, the larger is the sum to be paid. 
The amount which the member will be entitled to receive is con- 
ditioned on the length of time marriage is deferred. This induce- 
ment, in connection with the restraint for three months, may have 
the effect to operate an indefinite postponement; and, as there is 
no limit, within which the member shall marry, it may operate a 
general restraint. 

Insurance, being an indemnity against loss or risk, is not intended 
for the benefit of persons having no concern in the subject-matter, 
nor any interest in the event In Helmetag vs. Miller, it is said: 
“No principle of the law of life insurance is, at this day, better 
settled than the doctrine, that a policy, taken out by one person 
upon the life of another, in which he has no insurable interest, is 
illegal and void, as repugnant to public policy. * * * Such contracts 
are aptly termed wager policies, and are entitled to no higher dig- 
nity in the eye of the law than gambling speculations or idle 
bets as to the probable duration of human life.” The same princi- 
ple, that where there is ne insurable interest the policy is invalid, 
pervades the law of all kinds of insurance. At an early period, 
marine insurance policies, without mterest, were considered as inno- 
cent wagers; but now, such policies are held to be void, as contra- 
vening the cardinal object of insurance,—indemnity against loss,— 
and as being dangerous and demoralizing by tempting the insured, 
having nothing to lose but everything to gain, to bring to pass the 
event, upon the happening of which the insurance becomes payable, 
May on Ins., 875. Although the certificate is not properly a policy 
of insurance, an application of these principles will enable us to 
arrive at a satisfactory conclusion as to the character of the contract, 
when considered in the light of the attendant circumstances. 

Vandeventer, at the time of making the application, in response to 
questions propounded, named the plaintiff as the person, to whom 
the benefit should be paid, and to whom notices of dues and 
axsessments should be sent for payment. There was also an 
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agreement that plaintiff would pay all dues and assessments, which 
he did, and Vandeventer should receive one-third of the proceeds 
of the certificate when collected, after deducting expenses. It is 
manifest that, while Vandeventer made the application personally, 
and is the nominal member, he was the mere instrument to procure 
the certificate, and that the contract was made ready for the benefit 
of the plaintiff. It must be regarded as virtually and substantially a 
contract with him. 

The plaintiff, not being related to Vandeventer by affinity or con- 
sangu nity, and having no business relations with him whatever, had 
no personal interest in his marital relations. It was speculation on 
the part of the plaintiff, without interest, upon the probability of 
Vandeventer’s marriage,--as the plaintiff tersely characterized it in 
his testimony, “a speculation in marriage futures.” Such contract 
is disfavored and disapproved by the law in the interest of the com- 
mon weal, of good order and general public policy. It subjects the 
pla‘ntiff to a temptation, for pecuniary advantage, to promote and 
procure the marriage of Vandeventer, at some future period, by 
which the plaintiff has nothing to lose. Upon analogous principles 
in cases of insurance, such contract is, in its nature, a wager contract. 
Chalfant vs. Payten, supra. 

It is further contended, that if the contract is illegal, the plaintiff 
is entitled to recover, under the common courts the sum of the dues 
and assessments paid by him esvecially from Hundley, by virtue of a 
special promise. The action was commenced originally by process 
of attachment against three named individuals, among whom is 
Hundley, who are described in the affidavit preceding the issue of 
the writ, as “constituting the Equitable Nuptial Benefit Union, 
organized under the laws of Alabama.” In the margin of the com- 
plaint, subsequently filed, the parties are stated in the same manner; 
but the body complaint reads: “The plaintiff, Alexander L. White, 
claims of the defendant, the Equitable Nuptial Benefit Union, a cor- 
poration composed of the defendants, Oscar R. Hundley, William A. 
MeNeely and Alexander Erskine, Jr., and duly incorporated under 
the laws of Alabama.” The individuals named in the margin as 
defendants, are mentioned in the body of the complaint, which con- 
trols the marginal statement, merely as composing the alleged cor- 
poration—descriptio persone. Filing such complaint, and going to 
trial thereon, operated a discontinuance of the su‘t against them as 
individuals, and converted it into an action against the corporation 
as the sole defendant. 
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The court will not lend its aid to either party for the enforcement 
of an illegal, executory contract, in an action to recover for its non- 
execution; and, where a contract contravening good morals or public 
policy has been fully and voluntarily executed, and the parties are 
in pari delicto, the court will not interfere with the acquired rights 
of either at the instances of the other. Hill vs. Freeman, 73 Ala., 
200. The claim of the plaintiff to recover the dues and assessments 
paid falls within this rule. 


Affirmed. 
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SUPREME COURT OF ILLINOIS. 


Appeal from the Appellate Court from the Second District.—Originally 
Appealed from the Circuit Court, Peoria County, Ill. 


GERMAN FIRE INS. CO. OF ae 


Us. 
WILLIAM GRUNERT. 


An agent entrusted by his principal with sole management of his business 
during his absence, has power to bring suit in the name of the principal to 
recover on a policy in the case of loss by fire. 

In the case of such absence proofs of loss by the agent are sufficient compli- 
ance with the requirement that they shall be rendered by the principal 
where the latter cannot be found. 


When the proofs were so made and returned by the company for amendment, 
and were amended, and again returned for farther amendment without 
objection as to lapse of time, this was a waiver of objectiion that they were 
made too late. 

Evidence of waiver of proofs is admissible without specially pleading such 
waiver. 

It is not error to instruct the jury that a forfeiture for misrepresentation in the 
application may be waived by the acts of the company after knowledge of 
the representation, where the doctrine of waiver is applicable to the case. 

Where it is desired to introduce evidence impeaching the representations in an 
application, those representations should first be shown. 


ScHOLFIELD, J. 
This is assumpsit on a policy of insurance issued by the German 
Fire Insurance Company of Peoria, to William Grunert, on a stock 
of groceries in Winchester, to recover for a loss which occurred by 
fire on the 8th of September, 1880. 
A question in limine is, whether there is error in the ruling of the 
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circuit court on a motion made by defendant to dismiss the action, 
on the ground that it was not brought by the plaintiff, but, on the 
contrary, was being prosecuted without his knowledge or authority. 
The motion was supported by an affidavit of defendant’s secretary, 
and an affidavit of Ernest Grunert, general agent of the plaintiff, 
was read in opposition to the motion. The court overruled the 
motion. We think this ruling was correct. The principal being out 
of the country, the general authority with which the agent was 
invested necessarily included authority to bring the suit. He had 
the sole management of the business; and authority to bring neces- 
sary suits to collect, and for insurance, in case of loss by fire, is 
indispensably incident to his general power, and essential to an 
efficient discharge of his duties. 

The policy contains a clause requiring that the assured “shall 
forthwith give notice of any loss to the secretary of the company, 
and within thirty days after such loss shall deliver at the office of 
the company in Peoria, either personally, by agent, mail or express, 
a particular account of such loss, signed and sworn to by him, 
naming each article, and the cash value thereof,” etc. The defendant 
among other things pleaded that the assured did not, within thirty 
days after the loss complained of, or at any other time, deliver to 
the defendant such proof of loss, signed and sworn to by him. 
Upon the trial it was proved, on behalf of the plaintiff, that in the 
month of January or February, 1880, the plaintiff left Winchester 
for St. Louis, for the purpose of purchasing goods; that before leav- 
ing Winchester he put his brother, Ernest Grunert, in charge of his 
store and business, as clerk and agent, and that said Ernest Grunert 
thenceforth continued to act in that capacity until the stock was 
destroyed by fire on the 8th of September, 1880, and since then he 
has continued to act as business agent for the plaintiff; that the 
plaintiff never returned to Winchester from such trip, and his said 
agent has never been able to learn anything of him since his depart- 
ure from Winchester on that trip. 

The court, on behalf of the plaintiff, and over objections of the 
defendant, admitted in evidence certain proofs of loss, signed and 
sworn to by Ernest Grunert, clerk of William Grunert, and also 
thereupon instructed the jury as follows:— 

“The court instructs the jury, that if you believe from the evi- 
dence, that William Grunert, the insured, was, at the time of the 
fire, September 8th, 1880, absent from his home in Winchester, Illi- 
nois, and could not be found, so as to make proofs of the loss within 
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the time specified by the policy, then, in that case, such proofs of 
loss could be made by the agent of the said William Grunert.” 

It is contended on behalf of the defendant, that the court erred 
in admitting this evidence and in thus instructing the jury. The 
ruling is sustained by authority, and is unobjectionable. If it 
should be held incorrect, it is plain upon no additional attainable 
evidence can there be a recovery on the policy, although in every 
other respect the evidence might be ample to maintain a recovery, 
for the signature and affidavit of the plaintiff to the proofs of loss 
were not and cannot be obtained. It is said in Wood on Fire 
Insurance, p. 693, sec. 413: “Proofs of loss should be made as 
required by the policy, both as to substance and time, ora legal 
excuse shown therefor. They should be made either by the 
assured, his agent, or party in interest. If the assured does not 
make the proofs, a valid reason therefor should be shown; and it is 
sufficient to show that he is non-resident, dead, or was absent or 
insane at the time when the loss occurred and did not return in time 
to make the proofs.” See, also, cited in support of the text, Ayres 
vs. Hartford Ins. Co., 17 Iowa, 176; Farmers’ Mutual Insurance Co., 
vs. Grayville, 74 Pa. St., 17; O‘Conor vs. Hartford Fire Ins. Co., 31 
Wis., 160; Northwestern Ins. Co. vs. Adkinson, 3 Bush. (Ky.), 328; 
Sims vs. State Ins. Co.,47 Mo., 54. The absence of the plaintiff, 
here, brings the case within the exception. 

An objection is also urged on the ground that the signature 
and jurat to the proofs of loss are insufficient, in that they show 
a signature of William Grunert, “per Ernest Grunert, clerk and 
agent,” and that Ernest Grunert, for William Grunert, makes 
oath to the proof of the proofs. The objection is hypercritical. 
It very clearly appears that Ernest Grunert, agent for William 
Grunert, signs and swears to the proofs, and this is sufficient. 

The court also, :t the further instance of the plaintiff, instructed 
the jury: “If you find, from the evidence, that the defendant 
insurance company issued to the plaintiff the policy mentioned in 
the declaration in this case, and that while said policy of insur- 
ance was in full force and effect a portion of the property men- 
tioned in and insured by said policy was, on September 8, 1880, 
destroyed by fire, while the same was the property of the plaintiff, 
and without the fault of the plaintiff, and that the plaintiff was 
absent at the time of such loss, and unable to make proof of the 
same, and that the agent of the plaintiff, who in the plaintiff's 
absence had full charge, management, and control of plaintiff's 
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business, and who had possession of the property insured by said 
policy, as such agent in the absence of the plaintiff, made out and 
delivered to the defendant insurance company on or before Sep- 
tember 23, 1880, a written notice and proofs of loss, and that on 
September 23, 1880, the defendant returned such notice and proofs 
of loss, with objections thereto, and that such notice and proofs of 
loss were again amended by the same agent of the plaintiff, and 
again delivered to said defendant, and that the defendant returned 
the same on the 8th day of October, 1880, and that said notice an1 
proofs of loss were again amended by the same agent of the 
plaintiff, so that the same substantially complied with the condi- 
tions of said policy, and delivered the same to said defendant insur- 
ance company, and that on October 26, 1880, said defendant again 
returned said notice and proofs of loss, with objections thereto, and 
that said defendant, at none of the times it returned said notice 
and proofs of loss, objected that the plaintiff had not made out and 
delivered such notice and proofs of loss within the time mentioned 
and provided in said policy, that said defendant insurance company 
thereby waived all objections that said notice and proofs of loss 
were not delivered to said defendant within the time provided for in 
said policy; and if you further find, from the evidence, that the 
plaintiff complied with all the other conditions of said policy, then 
you should find for the plaintiff.” 

It is contended there was error in the giving of the instruction— 
firstly, for the same reason that was urged against the first instruc- 
tion, and which we have just considered; secondly, because it does 
not tell the jury they must believe, from the evidence, that the agent 
was properly qualified to make the proofs of loss; thirdly, because 
of the confusion of dates as to when the proofs were sent and 
returned, as shown by the evidence; and fourthly, because it is 
directly put in issue by one of the special pleas whether the plaintiff 
did or did not furnish proofs of loss to the defendant, at his office, 
within the time required by the policy, and the plaintiff did not to 
that plead that the defendant had waived such proofs. 

The instruction must have been understood by the jury, as relating 
to the character of agent which the evidence before them showed 
Ernest Grunert to be,—an agent, the principal being absent, having 
full charge, management, and control of this business (that of a 
retail grocer), and possession of property. This is the language of 
the instruction, and no cne could be misled by it. Such an agent 
must necessarily possess and exercise the same power and authority 
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in the business that the principal could, were he present; for, were 
it otherwise, the business, however well conducted, must soon termi- 
nate for lack of funds. The destruction by fire of the stock would 
destroy and terminate the agency. A general business, unlimited 
by special terms, would not thus terminate, and a general agency, 
until revoked, would be co-extensive, in scope and duration, with 
the business. There is a slight mistake in one or more of the dates 
of the proofs of loss, but this is unimportant, and could not, in our 
opinion, have misled. Their dates, in that connection, are not of 
material consequence. 

As to the plea that the plaintiff did not furnish proofs of loss, etc., 
it might, undoubtedly, have been replied that such proof was waived, 
etc.; but it was not indispensable that it should have been so replied, 
to authorize admission of the proof of waiver. The doctrine of 
waiver, in this connection is, in substance and effect, that of estoppels 
in pais (May on Insurance, sec. 405), and estoppels in pais, at com- 
mon law, need not, although they might be pleaded specially. 
Biglow on Estoppel—lIst. ed., 590; 2 Smith’s leading cases, Doe vs. 
Oliver, Duchess of Kingston’s case, 7th Am. ed., 658. Here the evi- 
dence that plaintiff did not furnish proofs of loss within time, etc., 
is rebutted and overcome by evidence that such proofs were waived, 
—i.e., in legal effect the fact was admitted, and the proofs dispensed 
with. The estoppel assumes that the plea is not sustained, and pre- 
cludes further evidence. The legal conclusion is, the proofs were 
furnished within time, etc.; and this result from the evidence of 
waiver, a fact or facts constituting an estoppel in pais. 

The sixth instruction, given at the instance of the plaintiff, in- 
forms the jury that if they believe, from the evidence, that the de- 
fendant knew that any misrepresentations had been made by the 
assured in his application for a policy of insurance herein sued 
upon, and after the knowledge of that fact demanded of plaintiff 
that he make and deliver proofs of loss from the fire, then, in that 
case, as matter of law the defendant will be presumed to have 
waived any defense it may have had by reason of said misrepresen- 
tations. Two objections are urged against this instruction : First, it 
is contended there is no evidence on which to base it; and second, 
that under the issue no question of waiver is involved. This second 
objection is answered in what has been said with reference to the 
last objection to the second instruction. The first objection we 
think not well taken. There was some evidence—how much it 
not our province to discuss, on which to base it. 
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The defendant asked the court to instruct the jury: “The jury 
are instructed that the plaintiff in this suit is bound by the terms 
and conditions of the policy of insurance introduced in evidence, so 
far as the same relate to him, and that by the terms of the policy 
the application of the plaintiff for insurance which has been intro- 
duced in evidence, became by the terms and conditions of the policy, 
a part of the policy and contract of insurance and warranty by the 
plaintiff that any false over-valuation of property, or any misrepre- 
sentation whatever in said wrttten application or otherwise, should 
render the policy void and of no effect; and if you believe, from the 
evidence, that in said application the plaintiff falsely misrepresented 
the value of this property covered by the policy, with imtent to de- 
ceive defendant, then you will find a verdict for the defendant.” 

The court refused to give the instruction as asked, but modified it 
by adding : “ U.less you further believe from the evidence, under 
the law as explained in these instructions, that defendant had 
waived its right to have the policy forfeited on that ground.” This 
modification counsel insists was erroneous, because specific reference 
is not made to the explanations in other instructions. We cannot 
think the jury could have been misled by the modification. The 
docirine of waiver we have seen, was correctly laid down as ayppli- 
cable to the case, notwithstanding the pleadings, and this but calls 
the attention of the jury to that doctrine where and as laid down in 
other instructions. 

Complaint is also made that the court erred in modifying this in- 
struction. 

If the jury believe from the evidence, that the plaintiff in his ap- 
plication for insurance, made a false or untrue statement as to the 
value or ownership of the property insured, as an inducement to the 
company to enter into the contract of insurance, and that the com- 
pany relied upon such statements, and was induced thereby to enter 
into such contract of insurance, and that the company relied upon 
such statements, and was induced thereby to enter into such contract 
of insurance, then such contract is voidable by its terms and condi- 
tions, by the company, and it cannot be enforced against it, and the 
verdict should be for the company.” 

The modification consisted in adding: “ Unless you further be- 
lieve from the evidence that defendant after it had full knowledge of 
such representations, waived its right to the modification. The de- 
fendant might waive its right under the circumstances contem- 
plated in the instruction to a forfeiture, and it was competent to 
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submit that question to the jury, and entirely proper to submit the 
two questions—the right to a forfeiture, and the waiver of that right, 
in one instruction. 

The third instruction asked by defendant was properly refused, 
because it is but a mere argument on facts, and presents no legal 
proposition. 

Objection is urged to the ruling of the court in refusing to allow 
certain questions propounded to witnesses upon the trial, to be an- 
swered. The question was asked whether the figures in an account 
of one Daniel Smith corresponded in amount with figures given the 
witness by Ernest Grunert. He had not previously had his attention 
called to this matter, and made answer in reference thereto. A wit- 
ness cannot be impeached in the mode thus sought to be pursued. 
Wagoner, the defendant’s secretary, was asked : “You may state 
upon what portion of the total value of personal property your 
company grants insurance.” We are unable to see any pertinent, 
legitimate conclusion to which the answer to this could lead. The 
suit is on a policy. What was here done—not what was usually 
done, was important. The answer could not tend to prove either 
the actual or the estimated value of the goods insured. Again, he 
asked: “ You may state if, after the policy was issued by your com- 
pany, you ascertained, at any time before or after the loss, that 
William Grunert, in his appl cation for insurance, misrepresented the 
value of the property.” Very clearly this called only for an opinion, 
a conclusion from facts—of the witness and not a statement of facts. 
What William Grunert represented should have first been proved, 
and it would then have been competent to prove facts contradictory 
of that representation. Other questions immaterial and irrelevant 
were also asked the same witness which we do not deem of suffi- 
cient importance to specially notice. 

The questions of fact are settled against appellant by the judg- 
ment of the appellate court, and demand no notice from us. 

We think the judgment below right, and it must therefore be af- 
firmed. 


Judgment affirmed. 
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UNITED STATES CIRCUIT COURT, 


EASTERN DISTRICT, WISCONSIN. 


SMITH et at. 
Vs. 


COVENANT MUT. BEN. ASSOCIATION, or 


GaessurG, ILu.* 


The certificate of a benefit society in the clause relating to payment, origin- 
ally contamed a blank space after the words ‘‘ paid asa benefit to,” fol- 
lowed by the words ‘‘or in the event of * * * prior death to the legal 
heirs or devisees of the holders of this certificate.” It was filled up by in 
serting the words “ his devisees ” in the first hiatus, and the word ‘ their’? 
after ‘‘in the event of.’’” The insured left no will. 

Held, That it was not the intention that no claim should arise unless there 
were devisees under a will. In the absence of a will the benetit would ac- 
crue to his legal heirs. 

In order to recover on a certificate which provides that in the event of a 
claim the association shall levy an assessment and pay over the amount 
collected, it must be shown that the assessment was levied and the amount 
collected. 


Dyer, J. 


On the eighteenth dav of January, 1881, the defendant associa- 
tion issued its certificate, by which it constituted Benjamin F. 
Smith a member of said association, with all the rights and _privi- 
leges of the same, upon the following conditions and agreements : 

“That at any time during the continuance, and before the termin- 
ation of this contract, upon due notice and satisfactory proofs of the 
death of the aforesaid member having been filed with the secretary 
of the association, he having in all respects fully complied with the 





* D*cision rendered, May, 1885. 





852 Report of Decisions, [Nov., 


conditions of this certificate, an assessment shall be levied upon all 
the members holding certificates in force at the time of the death of 
the said member, for the full amount named in their respective certif- 
icates: provided, however, that when the aggregate of such assess- 
ments would exceed the limit of this certificate, then the assessment 
shall be levied ratibly, according to the certificate held by each, for 
an aggregate amount not less than the limit of this certificate, and 
the sum so collected on such assessments (less all amounts which 
may be added for expense and collection costs) the association here- 
by agrees well and truly to pay, or cause to be paid, as a benefit to 
his devisees as provided in last will and testament, or, in the event 
of their prior death, to the legal heirs or devisees of the holder of 
this certificate, * * * within ninety days from the date of the 
acceptance of said evidence of death, any assessment or other in- 
debtedness of the said member to the association being first de- 
ducted therefrom; but in no case shall the payment under this 
certificate exceed twenty-five hundred dollars.” 

This is a suit upon this certificate, brought by the plaintiffs as 

the legal heirs of Benjamin F. Smith, who died intestate. The 
plaintiff's complaint sets out fully the provisions of the certificate, 
and then alleges that notice and proof of death wera duly given; that 
the insured on his part fully complied with all the conditions of the 
certificate to be performed by him, but that the defendant has not 
paid, and refuses to pay the plaintiffs the sum of $2,500 named in 
the certificate ; and judgment is demanded for that sum, with in- 
terest. 
. The defendant demurs to the complaint on the ground that it does 
not state facts sufficient to constitute a cause of action. In support 
of the demurrer, it is urged (1) that the complaint is fatally defect- 
ive, since it does not allege that the insured left devisees under a 
last will who were first to take under the certificate, and that such 
devisees have died, by reason whereof the legal heirs of the insured 
are entitled to claim the amount of the insurance ; (2) that there is 
no allegation in the pleading that the association has levied an as- 
sessment upon its members to pay the loss, or, having levied an as- 
sessment, has collected the same, and failed to pay over the sum 
collected. 

The questions raised by the demurrer are novel, and not free from 
difficulty. The certificute is partly printed and partly written ; and 
before it was completed as a contract of insurance, there was in it a 
blank space after the words “paid as a benefit to,” which was fol- 
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lowed by the words in print, “or, in the event of * * * prior 
death, to the legal heirs or devisees of the holder of this certificate,” 
etc. When the certificate was filled up, the words “ his devisees, as 
provided in last will and testament,” were written in the space after 
the words “ paid as a benefit to,” and the word “their” was in- 
serted after the words “or in the event of.” The contention of 
counsel for the defendant is that no lability was created to pay to 
the legal heirs of the insured, except in the event of the prior death 
of devisees ; that the word “their” refers to the word “ devisees ,” 
that if the insured made no will,—as it is conceded he did not,—~ 
there were no devisees, and as there were no devisees to die, the con- 
tingency never arose when the association became obligated to pay 
to the legal heirs of the holder of the certificate; hence that this ac- 
tion cannot be maintained by the present plaintiffs,—and it was sug- 
gested on the argument that if an action would lie at all on the 
certificate, it would lie only in favor of the administrator of 
the estate of the insured. This argument is ingenious, but in our 
judgment unsound. The certificate, it is true, is very awkwardly 
worded; but, as the contract of the association, it should be so con- 
strued, if possible, as to give it efficacious meaning, rather than to 
defeat the intention of the parties and destroy its character as an 
obligation. 

It must be presumed that the association intended by this certifi- 
cate to pay to somebody as beneficiary whatever sum should be col- 
lected by assessment from other certificate holders, not exceeding 
the sum specified in the certificate. The vitality of the contract was 
not to depend upon the fact that the insured should make a last will 
and testament, in which devisees should be named, nor do we think 
that a remedy upon the contract in favor of the legal heirs of the in- 
sured was intended to be made absolutely dependent upon the prior 
existence and death of such devisees. The insured might die intes- 
tate. It could not have been in the contemplation of the parties 
that in that event there was to be no beneficiary entitled to sue upon 
the contract. The certificate, fairly and reasonably construed, 
means, we think, that if the insured should choose to make a last 
will in which devisees should be named, then such devisees were to 
become the beneficiaries entitled to receive and recover the sum col- 
lected by assessment on account of the certificate. But no obliga- 
tion was imposed upon the insured to make a last will. He might, if 
he chose, leave his estate to be divided among legal heirs as the law 
should direct its division; and, in that event, as no devisees would 
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exist, the benefits of the certificate would accrue to the heirs. In 
othcr words, the effect of the contract is that if the insured has made 
no will, and if, therefore, no devisees are in existence, his legal heirs 
shall become the beneficiaries’ entitled to enforce payment in a suit 
upon the certificate. This view of the rights of the parties accords 
with the sense and meaning of the contract. 

The onlyecase cited by defendant’s counsel in support of his con- 
tention upon this point is Worley vs. Northwestern Masonic Aid As- 
sociation, 10 Fed. Rep., 227, and at first glance, the opinion of 
Judge Love, concurred in by Judge McCrary, seems opposed to the 
views we here express. But we think that case is distinguisha- 
ble from the one at bar. In the case cited, as we conclude from the 
reported statement of facts, the defendant contracted to pay to the 
devisees of the decedent certain sums of money, and this was the 
extent of its obligation. In no specified contingency was the money 
to be paid to any other persons than devisees. It appears that the 
decedent made no will, and therefore, as there was no devisees, the 
administrator brought suit on the policy, and it was held that he 
could not maintain the action because the sum which the corporation 
cxpressly and only agreed to pay to the devisees of the deceased 
was not a part of the estate, and therefore was not recoverable as 
such by the administrator. Expressions in the opinion of the court 
indicate that in the view taken of the case even the legal heirs of the 
decedent could not have recovered on the certificate ; but the sole 
question in judgment was whether the administrator could maintain 
the action, and in that view it may be conceded, for the purposes of 
the present discussion, that the case was rightly decided. It was 
there said that neither the decedent nor the defendant corporation 
intended by their contract to provide for the widow, heirs, orphans, 
or creditors of the decedent, but only for his devisees, and as there 
were no devisees, there was no beneficiary in existence who could 
enforce the contract. In no contingency was the insurance to be 
paid to any other persons than devisees. Without, therefore, ques- 
tioning here the correctness of the ruling upon the precise point 
there decided, we think that decision does not meet the case at bar, 
and that the plaintiffs are the present holders of the legal interest in 
the certificate in suit. 

The remaining point raised by the demurrer presents a more se- 
rious question, namely: Conceding that the heirs of the decedent 
are the legal beneficiaries entitled to the benefits conferred by the 
certificate, what are the rights of the parties respecting a recovery 
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upon the certificate on failure of the association to pay the death 
loss? The theory upon which the suit is brought is that, as in the 
case of an ordinary life policy of insurance, the plaintiffs are en- 
titled to recover the full sum named in the certificate, without regard 
to the levy of any assessment upon certificate holders, or the collec- 
tion by the ‘association of any amount so levied. After deliberate 
consideration of the question, we are of opinion that this is an er- 
roneous view of the relations and rights of the parties under the 
certificate. The association covenants in its agreement, not abso- 
lutely to pay the sum of $2,500, but to levy an assessment upon all 
members holding certificates at the time of the death of the de- 
ceased member, and to pay the sum so collected on such assessment 
as a benefit to the designated beneficiaries, such payment in no case 
to exceed the sum of $2,500. Thus it is apparent that the obliga- 
tion of the association is only to pay whatever amount is collected 
from other certificate holders, not exceeding the sum named. Sup- 
pose that no assessment whatever is made, or suppose, an assess- 
ment being made, nothing is collected, is the association liable, 
absolutely, for the sum named in the certificate, in an action like the 
present? If not, what is the remedy for failure to levy an assess- 
ment, or for failure to collect the amount of an assessment actually 
made but not responded to by the holders of certificates? If it ap- 
peared that an assessment had been levied, and the amount thereof 
had been collected, but its payment to the beneficiaries refused, 
there would be no doubt, in the absence of other grounds of defense; 
of the plaintiff's right to recover in a money action the sum so col- 
lected, not exceeding $2,500. But this state of the case is not 
alleged. Aud, indeed, it was admitted on the argument that no assess- 
ment was levied to pay this loss, and therefore no sum had been col- 
lected for that purpose by the association from certificate holders. 
Hence the difficulties above suggested. 

It seems clear that the right acquired by virtue of the certificate 
held by the decedent was to an assessment upon all members hold- 
ing certificates, and the payment of the amount collected on such 
assessrxent within a prescribed period of time, the assessment not to 
exceed the limit of the particular certificate. We were at first dis- 
posed to think that it was incumbent upon the plaintiffs, in any 
view of the case, to make a demand for an assessment in order to 
lay the foundation of a recovery. But we are now convinced that 
the duty to make an assessment was imposed by the contract, and if 
the association failed in this duty, the beneficiaries had the right, 
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by appropriate proceedings, to compel the performance of it. Un- 
doubtedly a court, in such a proceeding, could enforce the discharge 
of that duty by compulsory measures against the officers and mana- 
gers of the association, or, perhaps. through its own officers, by 
making the necessary assessment and collection at the cost of the 
association, or of the certificate holders assessed. It is quite clear 
that every certificate holder agreed to look for payment to the spe- 
cific mode set out in the certificate ; that is, by assessments and 
collections within a certain limit as to the amount to be assessed. 
The holders of certificates are co-members of the association, who 
have, in effect, agreed to insure each other, and have stipulated as 
to the mode in which their liability to the heirs or devisees of a de- 
ceased member may be ascertained and enforced. But this plan 
would be defeated altogether if such heirs or devisees could obtain 
a judgment against the association for the amount limited in the 
certificate, without regard to any assessment or any amount col- 
lected on an assessment, and enforce payment in the ordinary mode 
in which judgments for money are enforced. To this it may be re- 
plied that the association is liable to suit for breach of covenant if it 
fails to make the required assessment. This may be so. But if so, 
what would be the measure of damages? To say that the measure 
of damages would be the amount of the certificate, with the interest 
from the date when it should have been paid, and to give judgment 
therefor against the association, would be to ignore the fact that 
the parties have provided a specific mode for the payment of the 
sum named in the certificate, viz., an assessment against and collec- 
tion from the living members. The ordinary life policy rests upon 
the promise of the company to pay the sum therein named. A pol- 
icy-holder in such a company is under no obligation to pay any- 
thing for the benefit of the holders of other policies. Here the 
insured pays seven dollars to insure a member, and agrees to meet 
mortuary assessments from time to time, as set out in the conditions 
of the certificates. The association does not contract absolutely it- 
self to pay the sum named in any certificate, but, as we have seen, 
only that it will assess the living members and pay over, within a 
certain time, the sum collected on such assessment. 

The scheme is a peculiar one, but we do not perceive how the 
court can avoid its peculiarities and impose upon the association an 
obligation directly to pay money which it did not in that form assume. 
We hold, therefore, that to entitle the plaintiffs to recover in their 
present form of action, they must allege and show that the associa- 
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tion has levied an assessment upon certificate holders to pay the 
death loss, and has collected the amount of such assessment, and 
has failed to pay the sum so collected. In short, to maintain this 
action, it must appear that the association has in its hands the money 
collected by assessment which it ought to pay to the plaintiffs as the 
beneficiaries entitled to the same. If the association has failed to 
make the required assessment, or, having made an assessment, has 
neglected to collect the same, the plaintiffs’ remedy is in some other 
form of action or proceeding. 

The demurrer to the complaint is sustained, with leave to the 
plaintiffs to amend within 30 days, as they shall be advised. 


Mr. Justice Harlan heard the arguments of counsel, and concurs 
in this opinion. 





Report of Decisions. 


SUPREME COURT OF NEW HAMPSHIRE. 


JunE Term, 1883. 


EASTMAN 
Us, 


PROVIDENT MUT. RELIEF ASS’N.* 


The plaintiff’s intestate was a member of the defendant association. The 
defendant is a corporation chartered ‘ for charitable and benevolent pur- 
poses, and tor furnishing relief and assistance by means of mutual agree- 
ments and payments of funds.’’ His certificate of membership recited that 
“a sum not exceeding $2,000, will be paid by the association as a benefit, 
upon due notice of his death, and the surrender of this certificate, to such 
person or persons as he may, by entry on the record book of the associa- 
tion, or on the face of this certificate, direct the same to be paid, provided 
he is in good standing when he dies.” He was in good standing when he 
died. No person’s name was entered on the record book of the association, 
oron his certificate, showing to whom the benetit should be paid. Held, 
That the plaintiff could not recover. 

Under such a contract as stated in the last syllabus, a member has the power 
merely of appointing the person who shall receive the benefit. He is bound 
hy the rules of the association, and cannot change the beneficiary in a way 
not in conformity with them. 

The benefit is not assets which his administrator can recover. 

Parol evidence is not admissible to show to whom the member intended the 


benetit to be payable, 
Harpy, for Plaintiff. 
C. C. Rogers, for Defendant. 


Assumpsit, by the administrator of George H. Gigar, to recover 
$2,000 insurance on the life of the deceased. The defendant is a 
corporation duly chartered and organized. By the charter, the 


* From Central Law Journal. 
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object of the association is, “for charitable and benevolent pur- 
poses, and furnishing relief and assistance by means of mutual 
agreements and payments of funds;” and is authorized “to estab- 
lish all by-laws and regulations which may be necessary to carry 
out the purposes of this act.” Among the by-laws of the associa- 
tion are the following :— 


Art. 2, Sec. 1. Object.—To secure to dependents and loved ones 
assistance and relief at the death of a member. 


Art. 9, Sec. 1. Membership.—Any person between the ages of 
eighteen and fifty-five, who shall pass a satisfactory medical exami- 
nation, etc., may become a member of this association. 


Art. 10, See. 1. Benefits—When a member dies, the association 
shall pay, within sixty days, to his direction, as entered upon his 
certificate of membership, the sum of $2,000. * + * Among the 
duties of the secretary of the association prescribed by the by-laws, 
are these: “He shall forward, within sixty days after receiving 
notice of the death of a member, to the trustees of the subordi- 
nate association, to which said member belonged, the amount of 
benefit relief due such member, taking their receipt therefor.” It 
is made the duty of the trustees of the subordinate association to 
receive from the secretary all benefits due deceased members, and 
immediately pay the same to the beneficiaries, taking a proper 
receipt therefor, and forwarding the same to the secretary, accom- 
panied by the certificate of membership of the deceased member. 

The deceased was a member of the subordinate association 
No. 10, located at Tilton. He paid all fees, dues, and assessments 
to the time of his death, and was otherwise in good standing. 
He left many creditors, but no father, mother, brother, sister, nor, 
so far as known, any other relative. He held a membership cer- 
tificate in common form, which after reciting his admission, pro- 
vided this: “In accordance with the provision and law governing 
said association, a sum not exceeding $2,000 dollars will be paid by 
the association as a benefit, upon due notice of his death and the 
surrender of the certificate, to such person or persons as he may, 
by entry on record book or on face of the certificate, direct said 
sum to be paid, providing he is in good.standing when he dies. 
No person’s name was entered either on the record books of the 
association or on the certificate, showing to whom the benefit should 
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be paid. No question is made as to the proper notices of his death 
nor that all proper demands and proofs have not been made accord- 
ing to the by-laws. Neither the $2,000, nor any part of that sum 
has been paid to the administrator or any other person. : 

At the trial before the court, the defendants offered to show that 
the deceased had, for two years prior to his death, been engaged to 
be married to A. G. S., residing at Tilton; that he said, at the time 
of makirg his application for membership, that he designed the 
benefit ultimately to be made payable to her, and that he afterwards 
frequently told her and others that he intended the benefit to be 
payable to her in case of his death, and this was repeated to her a 
short time before his death. The evidence was excluded, and the 
defendant excepted. The plaintiff offered to show, by parol evi- 
dence, that the deceased omitted to insert any name as beneficiary, 
with the intention of making the benefit of $2,000 payable to his 
administrator for the benefit of his estate. The evidence was 
excluded, and the plaintiff excepted. The court found the plaintiff 
entitled to recover, and the defendant excepted. 

Reserved. 

Smiru, J. 

The defendant is a corporation organized for charitable and 
benevolent purposes. These purposes, as described in its charter, 
are the “furnishing relief and assistance by means of mutual agree- 
ment and payments of funds.” Its object is more particularly defined 
in its by-laws to be “to secure to dependent and loved ones assist- 
ance and relief at the death of a member.” It resorts to assessments 
for the procurement of the funds to discharge the mutual obliga- 
tions of its members, and is governed by by-laws which limit and 
define those obligations. Such associations for the general purpose 
of mutual protection resemble life insurance companies, and are 
uniformly treated by the courts as life insurance companies in sub- 
stance. May on Ins. (2d ed.), § 550, a, and cases cited; Smith vs. 
Bullard, 61 N. H.—: Dennett vs. Kirk, 59 N. H., 10; Commonwealth 
vs. Wetherbee, 105 Mass., 149; State vs. Mercbanus’ Exchange Mutual 
Benev. Soc., 11 Reporter, 163 (Mo., Nov., 1880). 

The defendant’s contract bound it to pay a sum not exceeding 
$2,000, as a benefit upon due notice of the death of the plaintiff's 
intestate, and the surrender of his certificate of membership, to such 
person or persons as he might, by entry on the record book of the 
association or on the face of his certificate, direct the sum to be 
paid. Does the neglect of the holder of the certificate to designate 
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a beneficiary in the manner specified, absolve the association from 
the payment of the benefit? We think the question must be an- 
swered in the affirmative. The charter, by-laws, and certificate of 
membership, taken together, show what was the understanding of 
the parties. It was no part of the object of the association to 
provide a fund for the payment of a deceased member's debts, 
however meritorious such a purpose might be; nor, as in this case, 
where there are no heirs, and the claims of creditors are less than 
the amount of the benefit, that the benefit should escheat to the 
State. The maxim “expressio unius” etc., applies. The designa- 
tion in the certificate of one class, to wit, such person or persons 
as Gigar should appoint, excludes the other classes,--heirs, credi- 
tors, ete. 

The certificate was neither payable to the deceased, nor to his 
administrator, assigns, heirs, estate, or legal representatives. The 
defendant promised to pay the benefit to no one, save such person 
or persons as Gigar should direct by entry upon the certificate or 
record book of the association. By the contract he had the mere 
power of appointing the person who should receive the benefit. 
He was bound by the rules of the association and could not change 
the beneficiary in a way not in conformity with them: Kentucky 
Mut. Masonic Ins. Co. vs. Miller’s Admr., 13 Burke, 494. We cannot 
know why he did not exercise his power of directing to whom the 
benefit should be paid. He may not have decided in his mind who 
should receive 1t. He may have intended that his associate mem- 
bers should not be called upon to contribute the sums required to 
fulfill his contract with the association. The only presumption is that 
he intended not to do what he omitted to do: Worley vs. N. W. 
Masonic Asso., 11 Ins. Law Jour. 141 (Feb., 1882, U. S. Cir. Ct. Dist. 
of Iowa). He had no personal interest in his membership, and his 
personal representative, as such, can take no interest in it, after his 
death. 

The benefit is not assets, for if the administrator can collect the 
money, it must g6 primarily to Gigar’s creditors. The charter, by- 
laws, and certificate, all show that neither party had any such under- 
standing. If Gigar had exercised the power of appointment, it is 
plain that the administrator could not maintain a suit to recover the 
money. How does Gigar’s neglect to exercise it give him the 
power? There being no contract to pay to Gigar or to his legal 
representative, there isno breach. The plaintiff fails. In Worley 
vs. N. W. Masonic Aid Asso., supra, the facts are similar to those in 


* 
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this case, and it was held that the plaintiff, who was administrator 
of the assured, could not recover. McClure, ex’r., vs. Johnson, Sup. 
Ct., Iowa (Oct., 1881), 13 Reporter, 13, decides that where a life 
policy, by its terms, is payable to a person other than the assured or 
his representatives, the payee cannot by will make a different dispo- 
sition of the fund from that directed by the policy. Our conclusion 
is that the plaintiff cannot recover. 

The evidence offered as to Gigar’s intention as to whom the money 
should be made payable, was inadmissible to vary the construction 
of the certificate, and was insufficient to constitute a trust. Mason 
vs. Colburn, 99 Mass., 342. 


Exceptions sustained. 
Atugn, J., did not sit; the others concurred. 





Cook vs. Lion Fire Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


; 
Us. i 
} 


LION FIRE INS. CO.* 


In determining whether a bill of sale of personal property, based upon a pre- 
viously existing debt, was absolute, or intended merely as a mortgage, the 
question to be settled it, whether the intention of the parties was to cancel 
the debt, or to secure it; this is a question of fact to be determined by the 
negotiations had at the time, and the subsequent acts of the parties. In 
determining this question, a person who was present at the time the bill 
of sale was made, may testify to what he knew of the transaction. 

At the time of the making of the bill of sale in question, plaintiff's vendor 
was indebted to him, and was desirous of obtaining more money. He, 
thereupon, offered to sell him a certain fifteen hundred cords of wood, in 
payment of the money which was due, and was about to be procured. The 
bill of sale of the wood was accordingly executed upon such considera- 
tion, and the plaintiff immediately took possession, and had it insured in 
his own name. The application for insurance stated that the plaintiff was 
the sole owner of the property. Subsequently the plaintiff took another 
bill of sale for the same wood, from his vendor. At the time of the first 
bill of sale, it was agreed in writing between the parties, that the plaintiff 
would sell, to his vendor, the wood, if, by a certain date, the latter paid 
him the sum of one thousand eight hundred dollars. 

Held, That the whole contract was an absolute sale, with the privilege to re- 
purchase reserved to the vendee; that the vendee was the sole owner of the 
wood, and was not guilty of a breach of warranty in representing himself 
as such in his application for insurance. 
an action against a fire insurance company, to recover the amount of a loss, 
the assured is not limited to the amount claimed in the proof of loss, if he 
was induced to execute the same through the false representations of the 
company’s adjuster. 


T. C. Van Ness, for Appe lant. 
A. P. Carin, for Resp ndent. 


* Opivion filed, August 26, 1885. From W. C. Reporter. 
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Foore, C. 

This is an action upon a fire insurance policy. The evidence 
shows that just before the policy was issued, Cook, the plaintiff, had 
a debtor, one Cardwell; that Cardwell wanted to get some more 
money from Cook and offered to sell him a certain fifteen hundred 
cords of wood in payment of the money which had been, and was 
about to be procured by him ; that as a part of this negotiation it 
was understood that Cook was to insure the wood to be transferred 
to him by Cardwell, and for that purpose these two visited one Mer- 
edith, who was the agent of the Liverpool & London & Globe In- 
surance Company, resident at Folsom. Upon stating to this agent 
the nature of the proposed sale, Cook was advised by him to take a 
bill of sale from Cardwell of the wood, and further, to take posses- 
sion of it, as the parties Cook and Cardwell seemed desirous that 
the transaction should be a sale and not a mortgage. Accordingly, 
a bill of sale was drawn by the agent, and signed by Cardwell anda 
formal delivery of possession was taken by Cook and the wood re- 
mained at the spot where he took such possession, on the bank of 
the American River, and he was never after that divested of its pos- 
session until it was burned. After this bill of sale and delivery of 
possession took place and the agent, Meredith, was, by Cook and 
Cardwell, put in possession of a full knowledge of the title of Cook 
to the wood and all the facts leading up to and surrounding this 
sale and delivery, he made out an application addressed to the Liver- 
pool & London & Globe Company for an insurance policy on this 
property in the sum of four thousand dollars, and Cvok signed the 
same. This application set out what was the understanding of the 
agent, Cook, and Cardwell at that time, viz.: that Cook was the sole 
owner of the property. It was forwarded to San Francisco, and in 
due course of mail was received by the Liverpool & London & 
Globe Company’s agent there. The risk was not accepted by that 
company, but it submitted the application to the Lion Company 
without any knowledge of it on the part of Cook, and upon this ap- 
plication, thus submitted, the Lion Company issued its policy to 
Cook, and it was forwarded through the L. & L. & G. Co. to Mere- 
dith, the latter company’s agent at Folsom ; Cook at that time was 
absent and Meredith informed Cardwell of the arrival of the policy,’ 
and that the premium on it ought to be paid ; thereupon Cardwell 
paid to Meredith for Cook the amount of the premium for the Lion 
Company, which company received it. This wood was after that 
time burned, with five hundred other cords of wood which Cook had 
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bought from Cardwell and which was piled near that first purchased. 
An adjuster was sent up to Folsom after the wood was destroyed by 
fire, to look into the matter. Neither he nor his company at this 
time seem to have claimed that the policy thus issued to Cook was 
void. Their claim appears to have been that he had only a lien upon 
the wood for the money he had paid Cardwell for it, viz.: the sum 
of two thousand two hundred and ninety dollars ; that he was not 
the sole owner of the wood, and that his insurable interest amounted 
in no event to more than the sum above stated. It also appeared 
that after the insurance policy was issued Cook took a second bill of 
sale from Cardwell, including the one thousand five hundred cords 
of wood first sold and delivered, and the five hundred last sold, and 
that at that time five hundred and fifty dollars of the two thousand 
two hundred and ninety dollars was paid Cardwell; it also appears 
in evidence that at the time of the first sale it was agreed in writing 
between Cook and Cardwell that the former would sell to the latter 
the fifteen hundred cords of wood if by a certain date Cardwell paid 
Cook the sum of one thousand eight hundred dollars. 

The whole contract in writing between Cook and Cardwell, com- 
prised in both the bill of sale and the agreement contemporaneous 
with it, was a sale with the privilege to repurchase reserved to the 
vendor. It was simply in effect this, that Cardwell, upon paying to 
Cook within a certain time, and that but a brief one, a certain sum 
of money, might repurchase the property, or, what is the same 
thing, divest title from Cook, which had by the sale vested in him : 
Haynie vs. Robertson, 58 Ala., 40, and cases there cited ; Hickman 
vs. Cantrell, 9 Yerger, 172 ; Magee vs. Catchings, 33 Mis., 673, 693. 
It was not a mortgage or a pledge : Jones on Chattel Mortgages, 
sec. 26. In this case the transaction was based, it is true, upon a 
previously existing debt, and the question to be settled is whether 
the intention of the parties was to cancel that debt or secure it, and 
this again, is a question of fact to be determined by the negotiations 
had at the time, and the subsequent acts of the parties : Jones on 
Mortgages, sec. 326. Here a debt was paid, and no claim after- 
wards made for it, the party purchasing expressly declared that he 
would not take a mortgage but must have a sale of the property to 
himself. A bill of sale was written and signed, and the property 
was delivered to the vendee by the seller, and taken possession of 
by him, and no acts of ownership have since been exercised by the 
vendor over it, he having the privilege conceded to him, that if he 
would pay at a certaia time a certain price for the property he 
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might purchase it, and that was the full extent of his rights, and the 
title to the wood vested in Cook: Jones on Mortgages, sec. 326 ; 
Hooper vs. Bailey, 28 Miss., 328. So that when Cook signed the 
application which was made out by Meredith, and described himself 
as the sole owner of the wood, he described his title truthfully, and 
committed no breach of warranty as to the policy issued by the 
Lion Insurance Company. The plaintiff did nothing, so far as the 
application was concerned, to forfeit the policy, even conceding that 
it was an application which the Lion Company might justly con- 
sider as’ made to itself. 

But it is said Cook cannot recover from the Lion Company any- 
thing more than amount claimed in the proof of loss, viz., the sum of 
two thousand two hundred and ninety dollars. This cannot be so. 
It sufficiently appears, although on this point the evidence is con- 
flicting, that the insurance adjuster did not deal fairly with Cook, in 
getting him to sign and swear to the proof of loss, and we do not 
think the latter should be bound by any such statement. When an 
adjuster faithfully and fairly obtains an affidavit of loss from one 
claiming against his company, it is to be commended ; but when the 
contrary appears, as in this case, the party thus entrapped should 
not be bound by it to his prejudice. 

The Lion Company was not deceived by Cook in any way; he 
stated nothing that affects his rights, untruthfully to it or its agents, 
either verbally or in writing. He is shown to have been the sole 
owner of the property insured, to have suffered the full amount of 
the loss as such owner, and through no fault of his. 

As to the point made that the question asked Meredith “ What he 
knew of the transaction” as between Cook and Cardwell, was imma- 
terial, we are of opinion that it, and the evidence he gave in answer 
thereto, were admissible, because.it was proper that all the negotia- 
tions had at the time the bill of sale was made, and also the subse- 
quent acts of the parties in relation thereto, should be considered in 
determining the question of fact as to whether the intention of the 
parties was to cancel the debt or secure it: Jones on Mortgages, 
sec. 326. 

One of the main facts to be determined by the court who tried 
the case, a jury being waived, was whether the bill of sale repre- 
sented an absolute sale of the wood, or was executed for security. 
This was a question to be decided by that tribunal on a preponder- 
ance of evidence, as if before a jury: Perkins vs. Eckert, 55 Cal., 
400-404. The court having determined this question in the affirma- 
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tive, and a conflict of evidence on the point appearing to exist, the 
judgment should not be reversed. 

Upon the whole case, we are of opinion that the judgment and or- 
der denying a new trial should be affirmed. 

Searls, C., and Belcher, C. C., concurred. 


By tHE Court. 
Forithe reasons given in the foregoing opinion, the judgment and 
order,are affirmed. 
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SUPREME COURT OF IOWA. 





Appeal from Muscatine Circuit Court. 





STRICKLAND 
Us. 


COUNCIL BLUFFS INS. co.) 


A mere soliciting agent who had never had any connection with the policy 
had no power to consent to its assignment, although the blank form pro- 
vided for consent by an agent and where the policy “provided that it should 
be void if assigned w ithout the company’s assent, the agent had no power 
to bind the company. 


Penrzer & Kimsie and H. J. Lauper, for Appellant. 
Ricuman & Titus and J. Carsxappan, for Appellee. 


Apams, J. 

The policy in question was issued to one Mrs. M. C. Osborne, and 
covered a stock of goods. She sold the stock to the plaintiff and 
assigned to her the policy. In the policy is a provision in these 
words: ‘If this policy shall be assigned before a loss, without the 
consent of the company indorsed thereon, then and in such case this 
policy shall be void.” The plaintiff averred that the company con- 
sented to the assignment through its authorized agent, one Myers. 
The company denied that it consented to the assignment, and denied 
that Myers had any authority to give such consent. The fact appears 
to be that Myers was an agent of the company, and made an in, 


* Opinion filed, June 9, 1885. 
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dorsement upon the policy by filling and signing a printed form in 
these words:— 


“The Council Bluffs Ins. Co. hereby consents that the interest of Mrs. C. M. 
Osborne in the within policy, subject, nevertheless, to the terms and condi- 
tions herein mentioned and referred to, be assigned to Rosa E. Strickland. 

** Wilton, Iowa, August 30, 1882. 

[Signed] “J. E. Myers, Agent.” 


Immediately, however, after the execution of this writing and the 
redelivery of the policy to the plaintiff, Myers learned that the prop- 
erty had been attached by the creditors of Mrs. Osborne. He there- 
upon demanded the policy and erased his name. But the fact of the 
erasure is not material, in the view which we have taken of the case- 
The burden was upon the plaintiff to show that Myers had authority 
to bind the company by the consent indorsed upon the policy, and 
the company insists that there is no evidence whatever of such au- 
thority. In our opinion the position of the company must be sus- 
tained. As evidence of such authority the plaintiff relies in part 
upon the form of consent printed upon the policy. Following the 
place designed for a signature was the word “agent,” showing that 
the intention of the company was that the consent should be given 
by an agent. But we are unable to see that it indicated anything in 
relation to Myers’ authority. So far as the evidence shows, the com- 
pany never intrusted him with this policy. It appears clearly that 
he did not issue the policy, nor solicit the application for it, and at 
the time he was asked to consent to the assignment of the policy we 
think that he had never sustained any relation to it of any kind. The 
most that we could infer is that the blank form in question was a 
general form designed for use by some of the company’s agents. If 
it had been put into the hands of an agent who had power to pass 
on the risk, it would seem to indicate that the particular agent had 
power to pass on the new risk arising out of the assignment. Per- 
haps, indeed, such agent would be deemed to have power to pass on 
the new risk and indorse the consent independently of any blank 
form of consent prepared for and delivered to him. But Myers was 
not, we think, such agent. At all events, this particular policy does 
not show that he was, and does not show that the company held him 
out as such agent. Having reached this conclusion, we have to say 
that we see no evidence of any kind that the company held Myers 
out as having greater power than he actually possessed. 

We come, then, to the question as to what the evidence shows that 
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his power actually was. On this point the burden was on the plaint- 
iff. But the company showed affirmatively, by the testimony of the 
secretary of the company, that Myers was only a soliciting agent; 
that he was not furnished with blank policies, with power to pass on 
the risk and make the contract of insurance, but with blank applica- 
tions, which, when filled, he transmitted to the company for its 
approval. This evidence, so far as we can see, is undisputed. “I 
was the agent of the defendant. J had no instructions from the de- 
fendant.” While it is not contended, of course, that a want of in- 
structions could?ccnfer}power, the plaintiff's position, as we under- 
stand it, is that the merefappointment of a person as agent would 
confer the power to pass on the risk and make the contract, in the 
absence of any restrictions. But in our opinion this position cannot 
be sustained. If there were but one class of agents, then the 
appointment simply of a person as agent might be regarded as con- 
fering the powers usually exercised ; but it is not only well known, 
but the evidence shows, that there is a distinct class, called soliciting 
agents, who have not the power to contract. This being so the mere 
appointment as agentjcould not be regarded as conferring any greater 
power than is exercised by this lower class called soliciting agents. 
Probably policies issued by the company, if any, upon applications 
obtained by him, passed‘through Lis hands for delivery. His testi- 
mony might be regarded 9s showing that he made a record of the 
policies which were issued upon the applications obtained by him. 
The fact that he made a record is relied upon as showing that he 
was more than a soliciting agent. But there was nothing which he 
could do which would clothe him with power not otherwise con- 
ferred. If, as he testified, he received no instructions, and if, as the 
secretary testified, he was furnished with nothing but blank applica- 
tions, he made the record on his own motion, and for his own con- 
venience merely. 

We have referred, we believe, to all that 1s reliéd upon as showing 
Myers’ power, and we have to say that in our opinion it utterly fails 
to show that he had the power to bind the company by any contract 
or consent. 

Some other questions are presented, but, in the view which we 
have taken, they will not probably arise upon another trial. 


The judgment must be reversed. 


a 
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LOWER COURT DECISIONS. 


ALLEGATION OF VALUE.—ERROR AS TO INTEREST. 





Superior Court of Kenlucky.—Appeal from Bourbon Circuit Court. 





ROYAL INSURANCE CO.* 
v8. 


HORTON. 


An allegation which fails to state that the plaintiff insured had any interest in 
the property at the time it was burned is fatally defective, and is not cured 
by an averment of ownership at the time the policy was issued, nor by an 
averment that the plaintiff was damaged by the fire in the sum of $400. 


An error in the judgment as to the date when interest should be computed is 
but a clerical misprision and not ground for reversal until motion has been 
made to correct in lower court. 


Grorce B. Eastin, for Appellant. 
G. C. Locxuarr and A. Duvatt, for Appellee. 


Ricuarps, J. 

It was provided by the old code that “allegations of value or 
of amount of damage shall not be considered as true by the 
failure to controvert them.” The court of appeals, in construing 
this statute, declined to give its provisions a literal interpretation 
when applied to allegations of amount and damage in some actions, 
but enforced them in others. 

They affirmed judgments by default without proof of values or 


* Opinion filed, June 1, 1885. 
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damage in the following actions: For the amount of a physician’s 
account, for medical services and medicines, Harris vs. Ray, 15 B. 
Monroe. 628; for the value of goods sold and delivered upon an 
account, Francis vs. Francis, 18 B. Monroe, 57; Mills vs. Brown, 
2 Met., 406; Wood vs. Wells, 2 Push., 197; and for interest by way 
of damages on an account, Francis vs. Francis, 18 B. Monroe, 57. 

On the other hand, they held that such allegations must be proved, 
though not denied, in actions ex delicto to recover damages, Daniel 
vs. Judy, 14 B. Monroe, 393; Clark vs. Seaton, 18 B. Monroe, 229; 
in an action upon a merchant’s account, Pate vs. Pate, MS. Op., 
1858; in action against carriers for failing to deliver goods Huston 
vs. Peters, 1 Met., 558; an action for the value of cash notes with 
which the defendant had promised to pay a debt, Marrs vs. Prather, 
3 Met., 196; for the value of clothing which defendant had promised 
to furnish a slave, Skillman vs. Muir, 4 Met., 282; and for the value 
of a barrel of whisky, where the defendant had promised tu deliver 
the whisky “or its value,” Beam vs. Hayden, 5 Bush., 426. 

In some of these opinions the court seemed to realize the diffi- 
culty in announcing a principle, or principles of pleading upon 
which their previous decisions could consistently stand, and criti- 
cised the grounds upon which some of them had been placed, 
without directly overruling them. For instance, it had been said in 
Harris vs. Ray and Francis vs. Francis, that the allegations of the 
values of the items mentioned in the accounts were to be taken as 
true without proof, because the plaintiff had stated the amounts 
claimed were “ due and owing,” but when reviewing these decisions 
in Skillman vs. Muir, the court said the reasons assigned for them in 
the opinions were insufficient. This criticism was manifestly just, 
since to allege the amounts were “due and owing” was but to state 
the conclusion of the pleader, which could not be taken as true 
without first conceding the correctness of the values he had placed 
upon the items in the accounts. 

But nevertheless, we fiud the court, in the subsequent case of 
Wood vs. Wells, assigning the same reason for affirming a judgment 
by default without proof, that had been advanced in Harris vs. Ray 
and Francis vs. Francis. 

The court said in Spillman vs. Muir: “The true distinction 
between these two cases (in which judgments without proof had 
been affirmed) and the others seems to be, that in each of the 
former there was, upon the facts stated, an implied assumpsit to 
pay the amount claimed by the plaintiff, whilst there was no assump- 
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sit, express or implied, in either of the latter, to pay the sum 
claimed.” But it had been previously held in Pate vs. Pate, which 
was an action upon a merchant’s account, and was subsequently held 
in Beam vs. Hayden, that nothing short of an averment that the 
defendant had promised to pay the particular sum claimed would 
authorize a judgment without proof, where the recovery was to be 
measured by value or damage; in other words, that the language of 
the code was to be literally interpreted, and no allegation of value, 
or damage, was to be taken as true unless “proved. But where the 
defendant has promised to pay a particular sum, it is no longer a 
question of what would be the fair value or damage, for he must pay 
according to his express promise. Nothing is open to inquiry, the 
contract being such as the law countenances, except whether, for a 
sufficient consideration, he made the promise alleged, which is taken 
for confe:sed upon his failure to deny. 

This being the condition of the adjudications under the old code, 
it became imperative for the legislature to declare more explicitly, 
when adopting the new code, what should be the practice in such 
cases. Instead of it being true, as argued by the learned counsel on 
both sides (each citing authority for his particular view), that the 
new statute is but declaratory of the principles announced in former 
decisions, we are of the opinion that it was intended to dispel the 
confusion, which the court itself so frequently recognized as existing 
among the adjudications. 

We find, therefore, the new statute declaring: ‘“ Every material 
allegation of a pleading must, for the purposes of the action, be 
taken as true, unless specifically traversed,” with certain exceptions. 
In enumerating those exceptions it is said in the 4th subdivision: 
“ Allegations concerning value or amount of damage, not accompa- 
nied by an express promise, or by a statement of facts showing an 
implied promise, to pay such value or damage; such allegations, so 
accompanied, need not be proved unless traversed,” Civil Code, 
§126. 

This provision does not relate, no more than that found in the old 
code, to cases where the amount the defendant is to be bound for 
has been liquidated, and he h: s promised to pay that exact sum. If 
he has, by a valid contract, fixed the amount he is to pay, the law 
will not inquire whether it was reasonable, and hence the statute 
has uo applicability; it could only have been designed to regulate 
the effect of the allegation in those cases where the value of an 
article, or the amount of damage, was to be investigated and deter- 
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mined by proof. If the averment is that the defendant agreed to 
pay the specified sum for the thing sold, or for services rendered, 
or as due adjustment of damages, it would stand confessed, in the 
absence of a denial, by force of the general clause of §126, even 
if subdivision 4 did not exist. ° 

But sub-section 4 was intended to go beyond this. It makes no 
distinction between amounts sought to be recovered as values of 
things, and amounts sought to be recovered as damages. Neither 
is confessed by a failure to controvert, unless the pleader alleges 
an express promise, or facts from which the law will imply a prom- 
ise, to pay. McKinley vs. Barney, 6 Ky. Law Rep., 304. As said by 
this court in that case: “It is difficult to state a case in which the 
law will imply a promise to pay a particular amount; the implica- 
tion is only that the defendant shall pay whatever the articles or 
services are worth, or whatever damage may be caused by the failure 
to perform the contract.” 

The cases in which this sub-section authorizes judgments without 
proof may be thus illustrated: Where the petition alleges the 
defendant agreed to pay the value of the thing sold and delivered, 
and states its value, this is ‘an express promise” within the purview 
of the statute; if it simply alleges the thing was sold and delivered, 
and was reasonably worth the amount stated, this would be ‘‘a state- 
ment of facts showing an implied promise to pay such value.” If 
the petition stated the defendant, being a common carrier, had 
acreed to safely deliver goods at a certain point or pay the damages 
sustained; that they were of a certain value, and the defendant had 
lost them, whereby plaintiff had sustained damage to the amount 
n‘med, this would be an express promise to pay “such damage;” if 
it simply stated that the defendant had agreed to deliver the goods 
at a ceriain place, but had lost them, stating their value, and alleging 
that to be the amount cf damage, the law would imply from these 
facts 4 promise within the statute to pay “such damage.” 

This court said in McKinley vs. Barney, supra, as there is no case 
in which the law implies that a certain amount of damages is to be 
paid on the breach of a contract, “the statement of facts showing an 
implied promise to pay the damages alleged must be such that, 
being taken as true, require the defendant to pay the amount 
claimed.” That was a cross-action by the defendant to recover 
damages for a breach of warranty in the sale of a boiler. The court 
said: “If the defendant in this case had alleged that the defects in 
the boiler were such as to decrease its value $125, there would have 
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arisen an implication of a promise to pay that sum, that being the 
measure and extent of the plaintiff's liability on his warranty. But 
the allegations do not contain any facts from which it could be 
inferred that the plaintiff ought to pay that sum.” Hence the judg- 
ment without proof was reversed. 

It only remains to apply these principles to the case at bar. 
Horton sued on two contracts of insurance against loss by fire, 
setting each out in a separate paragraph. The express promise 
of the company was to pay to the assured “all such immediate 
loss or damage, not exceeding in amount the sum or sums insured, 
nor the interest of the assured in the property; * * * the amount 
of loss or damage to be estimated according to the actual cash 
value of the property at the time of the loss.” In order, therefore, 
to fix the company’s liability, under its express promise, for any 
specific amount, it was necessary to allege that to be the actual cash 
value of the interest of the assured in the property at the time of the 
loss. Nothing short of this could have authorized a judgment by 
default, without proof, for the amount claimed. 

The first paragraph fails to state that the plaintiff had any interest 
in the wheat at the time it was burned. This is not cured by the 
averment that he owned the wheat on the day the policy was 
issued. The question is, do the facts stated, when uncontroverted, 
necessarily determine the amount of damage averred to be that 
for which the defendant was liable? If they ¢o not, then the judg- 
ment by default, without proof, was erroneous. 

Of course the plaintiff was not damaged unless he had an interest 
in the wheat at the time it was burned. No action for damages to 
personal property can be sustained on an averment of ownership at 
any other time than that at which the damage occurred. 

The law will not, for this purpose, presume that the plaintiff was 
the owner on the day the damage occurred from the simple admis- 
sion that he was the owner on a day prior thereto. 

Nor was the defect cured by averring the property was destroyed 
“to the loss and damage of this defendant (meaning plaintiff) in the 
sum of $400.” This was but the conclusion of the pleader, and 
could not be true without assuming the truth of the omitted 
fact of ownership, without which the judgment by default was 
unauthorized. 

But the second paragraph, claiming $493 under the second policy, 
is not subject to the same criticism. The error as to the date from 
which the interest should be computed was but a clerical misprision, 
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which, if it exists, should be corrected by motion in the lower 
court, and, until such motion is overruled, cannot be made the 
ground of reversal. 

Moreover, the interest erroneously allowed would not amount to 
as much as $2.00, a sum so small as to require the application of the 
maxim, “ De minimis non curat lex.” 


The judgment is reversed as to the $400 and interest, and affirmed 
as to the $493, with interest from April 1, 1884, until paid, each 
party to pay his own costs in this court. 
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WHAT CONSTITUTES A VALUED POLICY. 





United States District Court of Minnesota. 





WILLIAMS 
vs, 


CONTINENTAL INS. CO. or New Yorx Crry.* 


Insurance was effected under an open cargo policy on a shipment of wheat, the 
amount of insurance and premium being specified in the certificate. 

Held, That the policy was not valued, and the value was open to proof from 
the market price, 


In admiralty. 


C. K. Davis, for Libelant. 


W. D. Cornisx, for Respondent. 
NE son, J. 


A libel is filed to recover upon a contract of insurance, by which 
the defendant agreed to cover a quantity of wheat shipped from the 
port of Duluth to the city of Buffalo. An open cargo policy was 
issued by the company to its agents at Duluth, and the contract of 
insurance arises under this policy and the certificate by which this 
particular risk was taken. This certificate was executed and de- 
livered to the shippers, October 19, 1881, and is in the words and 
figures following :— 


“¢ ConTINENTAL Ins. Co, or New York Ciry. 
** No. 12,104. INLAND MartnE DEPARTMENT. 


‘*This certifies that Munger & Markell are insured under and subject to the 
conditions of open policy No. 649, issued by the Continental Ins. Co. of New 
York City at the Duluth agency, in the sum of eight thousand dollars, on 17,- 
000 bushels wheat, in board cargo of schooner Carlingford, at and from Duluth 


* Decision rendered, September, 1855. 
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to Buffalo. $8,000 at 2.25 per cent is $1280, which premium is hereby acknowl- 
edgs to have been received. Loss, if any, payable to Munger & Markell, or 
order hereon, and return of this certificate. 
‘« This certificate is not valid unless signed by the authorized agent for this 
company at Duluth, Minn. 
[Signed] “Gro. SpenceR & Co., Ag’ts. 
* Duluth, Minn., October 19, 1881.” 


And indorsed across the face of which certificate was the follow- 
ing :— 

‘‘ Permission is given to load and carry a locomotive and tender on deck to 
Prince Arthur’s Landing, if towed there, also to tow below said Landing. 

A stipulation is filed under which the court is to determine 
whether the policy is an open or a valued policy. This is the sole 
question, and its solution settles the controversy. It is agreed that 
if it is decided that the policy is open and not valued, there can be 
no recovery. The contract of marine insurance is an agreement by 
the company, in consideration of a certain sum paid, called “ pre- 
mium,” to indemnify the insured for loss which may occur by the 
perils of the sea mentioned in the policy. This is accomplished by 
paying the insured the value of the property at risk, with expenses 
of putting it on board, etc. In case of a total loss the insured loses 
as much as the property was worth when shipped. A valued policy 
is one in which the value of the property insured is fixed and agreed 
upon by both parties to the contract, and in case of total loss it is 
not necessary that proof should be made of the market value at 
the time and place of shipment. Unless a certain amount is stip- 
ulated and expressed in the contract of insurance as the value of the 
property upon which the risk is taken, it is necessary that proof 
should be made of the market value in case of loss. Such a policy 
of insurance is denominated an open policy. How can the value be 
determined, in this case, except by proof of the market price per 
bushel at Duluth? No value is fixed in the certificate; only the ex- 
tent of insurance is limited to $8,000, and the certificate of insurance 
states that it is made under and subject to the conditions of the open 
policy issued to the company’s agents. These writings constitute the 
policy by which the contract of indemnity is effected, and as the 
value of the wheat is not agreed upon and expressed in the policy, 
it is an open and not a valued policy. The evidence of custom and 
usage offered cannot be received to change the contract. 


A decree will be entered dismissing the libel. 
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TEMPORARY TRANSFER OF PART INTEREST. 





Circuit Court of Trumbull County, Ohio.—May Term, 1885. 





INS. CO. OF N. A. anp PHENIX INS. CO. oF Brooxtyn 
v8. 


ROWLAND K. LEWIS. 


The policies provided that the insurance should cease in case of change of 
ownership. Held, That the transfer of a part interest in the goods insured 
which was retransferred to the insured before tire did not forfeit the insur- 
ance. 


By tHe Court. 

These cases came up on an error from the common pleas court, 
where they had been tried together upon an agreed statement of 
facts, in substance as follows: September 9, 1880, Samuel A. Hall, 
of Coalburg, the owner of a stock of goods, procured insurance in the 
above companies. April 18, 1881, while the policies were in force, 

_Hall sold and assigned a one-half interest in the stock of goods cov- 
ered by the policies to J. M. Kuntz. Kuntz continued te hold the 
one-half interest thus acquired until June 1, 1881, when he sold his 
interest to Miller for Hall, and on the same day Miller transferred 
that interest to Hall, and Hall again became the owner of the entire 
stock. July 19, 1881, a fire occurred, the goods were destroyed and 
the loss sustained. Since the loss, the interest of Hall in the policies 
has been assigned to Rowland K. Lewis, who sues to recover for the 
loss. 

It is claimed by the companies, that the provisions of the policies 
stipulated for a forfeiture in case of a transfer of the property, or a 
portion thereof. By the agreed statement of facts it appears that 
there had been an assignment of the goods during the life of the 
policies, and it is urged that the policies became void. There is no 
material difference in the conditions of the two policies. That of the 

North American provides that if the goods are assigned, sold, or en- 
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cumbered, the insurance shall terminate. The Phenix policy pro- 
vides that the goods may be disposed of and the policy assigned, 
provided the consent of the company by indorsement in writing is 
obtained; otherwise the insurance shall cease from date of change 
in ownership. There was no consent given by either company, nor 
was there un assignment of policies. 

There is no doubt that when Hall sold to Kuntz there was an en- 
tire change of ownership. Neither was owner of any distinct part, 
but they were joint owners, and during the time of joint ownership 
neither company would have been liable in case of loss. The ques- 
tion is, when Hall transfers a part of his interest, and the policies 
are suspended, what is the effect upon the policies when the insured 
again becomes the owner and acquires the sume interest he held at 
first ? 

No case cited directly and squarely makes the question here pre- 
sented. One in the 12th Maine is similar. The assured sold all his 
goods and leased the store, and then took them back. It was held 
that it was not alienation within the meaning of the policy, and the 
assured was allowed to recover. In Wcod on Insurance, the doc- 
trine is laid down that a sale of part of the goods insured only in- 
validates the policy as to the part sold, and a re-conveyance re-in- 
states the assured as to all rights under the policy, although the 
policy was suspended during the aiienation. 

The Maine case and those cited in Wood, seem to sustain the claim 
of Lewis. The stock would be constantly changing. New purchases 
would be made to keep up the stock. Such changes are contem- 
plated by the parties to the policies, and the companies would be 
liable for the goods destroyed at the time of the loss. At the time 
of the loss, Hall had become the owner of all the goods, and the 
policies had again become binding between the parties. The parties 
to the contract recognized Hall’s right to sell to strangers, and to re- 
plenish his stock with new goods by purchases from others. Sup- 
pose he had sold his guods to five others, and then made purchases 
from a sixth person, and replaced the old goods with a new stock. 
There would be no question as to the validity of the policies in such 
a@ case. 

A life insurance case, cited in the 5th Rhode Island, is not anala- 
gous to the case at bar. It is the opinion of this court that the in- 
dustrious counsel have presented all authorities which bear on this 
case, and after a careful examination of them, the action of the court 
below in giving judgment to Lewis is affirmed. 





